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ATLANTA   AUSTIN   BANGKOK   BEIJING   BRUSSELS   CHARLOTTE   DALLAS  DUBAI  HOUSTON   LONDON   LOS ANGELES 

McLEAN   MIAMI   NEW YORK   NORFOLK   RALEIGH   RICHMOND   SAN FRANCISCO   TOKYO   WASHINGTON 

www.huntonandrewskurth.com 

 

 
 
   
VIA OVERNIGHT COURIER,  
CERTIFIED MAIL 
AND ELECTRONIC MAIL 

 
 
 
 
JAMES R. ENGLAND 
HUNTON ANDREWS KURTH 
LLP 
FOUNTAIN PLACE 
1445 ROSS AVENUE 
SUITE 3700 
DALLAS, TEXAS  75202-2799 
 
TEL (214) 979-3021 
FAX (214) 740-7148 

  
EMAIL: jengland@huntonak.com 

December 28, 2020 
 
SiliconSage Builders, LLC 
SiliconSage Investments 4, LLC 
SiliconSage Construction, Inc. 
SiliconSage Homes, Inc. 
560 S. Mathilda Avenue 
Sunnyvale, CA 95125 
Attn: Sanjeev Acharya 
Email: sanjeev@siliconsage.com 
 
With a copy to: 
 
Dowell LLP 
99 Almaden Boulevard 
Suite 600 
San Jose, CA 95125 
Attention: George Dowell 
Email: george@dowell-law.com 
 
Dear Sanjeev,  

This firm represents (i) TriGate Fremont PE Investor, LLC (“Fremont Preferred Member”) 
who, as you know, entered into that certain Amended and Restated Limited Liability Company 
Agreement of Fremont SST Investors, LLC (“FSI”), dated August 14, 2020 (the “Fremont JVA”), 
with SiliconSage Builders, LLC (“SSB”), and (ii) TriGate Almaden PE Investors, LLC (“Almaden 
Preferred Member”), who, as you also know, entered into that certain Amended and Restated 
Limited Liability Company Agreement of Almaden SST Investors, LLC (“ASI”), dated August 
14, 2020 (the “Almaden JVA”), with SSB and SiliconSage Investments 4, LLC (“SSI”).  
 

Fremont Preferred Member is the “Preferred Member” under the Fremont JVA and 
Almaden Preferred Member is the “Preferred Member” under the Almaden JVA. SSB is the 
“Common Member” under the Fremont JVA and SSB and SSI, collectively, are the “Common 
Members” under the Almaden JVA. For purposes of this letter, (i) the Fremont Preferred Member 
and the Almaden Preferred Member are collectively referred to as the “Preferred Members”, (ii) 
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SSB and SSI are collectively referred to as the “Common Members”, (iii) FSI and ASI are 
collectively referred to as the “Joint Ventures”, and (iv) the Fremont JVA and Almaden JVA are 
collectively referred to as the “JVAs”. Any other capitalized, but undefined terms utilized herein 
shall have the meanings ascribed to them in the applicable JVA. 
 

NOTICE OF EVENTS OF DEFAULT  
 

This letter is to advise each Operating Member (and the other addressees of this letter) that 
each Operating Member has committed Events of Default under each applicable JVA (each a 
“Stated Default”) and as result of such Stated Defaults, the Preferred Members are exercising the 
remedies further detailed herein.  
 

As noted in an earlier letter from the Preferred Members to SSB and SSI dated November 
6, 2020, the following Stated Defaults have occurred (which have not been cured): 
 

(i) Each Operating Member has incurred or caused the Joint Ventures to incur operating 
or other expenditures (examples of which are detailed in Exhibit A), which were not 
set forth in the approved Operating Plan and Budget in violation of Section 8.2(m) of 
each JVA, each of which is a Noncurable Major Decision constituting an immediate 
Event of Default; and 
 

(ii) Based upon draw requests and other information provided to Preferred Members by the 
Operating Members, the Approved Operating Plan and Budget for each of the Joint 
Ventures has been exceeded by 5% or more without Preferred Member approval, which 
is an Event of Default under Section 13.6(o) of each JVA (and each Operating Member 
has failed to issue Capital Calls to the Common Members to fund, nor has any Common 
Member funded capital in respect of any such overage to cure the resulting Event of 
Default).  

 
Further, since November 6, 2020, the following additional Stated Defaults have occurred: 

 
(i) An Event of Default has occurred pursuant to Section 13.6(d) of each JVA because a 

Loan Default has occurred due to the Operating Members’ failure to utilize $758,000  
provided to the Joint Ventures by the Preferred Members to replenish the interest 
reserves required by the Joint Ventures’ Authorized Financing Documents; 
 

(ii) An Event of Default has occurred pursuant to Section 13.6(f) of each JVA because 
either Operating Member, a Liable Party or a Related Party has taken actions that 
constitute fraud, misappropriation, gross negligence and/or willful misconduct, which 
involve each Property Owner, as evidenced by (but not limited to) that certain 
complaint filed by the Securities and Exchange Commission against SSB and Sanjeev 
Acharya in the United States District Court for the Northern District of California under 
Case No. 3:20-cv-09247; and 
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(iii) Each Operating Member has violated Section 13.6(i) of the JVAs by repeatedly failing 
(on more than 3 occasions following notice from the Preferred Members and expiration 
of the applicable 10 day period) to deliver the reports required to be delivered to 
Preferred Members pursuant to Sections 12.4.1(d), 12.4.2 and 12.4.3 of the JVAs. 

 
EXERCISE OF REMEDIES   

 
As a result of the Stated Defaults, the Preferred Members hereby give notice to the 

Operating Members, the Common Members, SiliconSage Construction, Inc. (“Contractor”) and 
SiliconSage Homes, Inc. (“Broker”) of the exercise of the following remedies by the Preferred 
Members: 

 
(i) The Preferred Yield Rate under each JVA has been increased to 18%, effective as 

of November 6, 2020;  
 

(ii) Pursuant to Section 8.7.1 and 13.7(d) of the JVAs, effective as of the date of this 
letter, (a) the Operating Member under each Joint Venture is hereby removed (this 
letter constituting a Replacement Notice), (b) the Almaden Preferred Member has 
become the sole manager of the ASI, and (c) the Fremont Preferred Member has 
become the sole manager of the FSI; 

 
(iii) Pursuant to (a) Section 8.5.2 and 13.7(f) of each JVA, and (b) that certain 

Amendment to Construction Contracts and Brokerage Agreements, dated August 
14, 2020, by and among the Joint Ventures, the Property Owners, Contractor, 
Broker and the Preferred Members (the “CB Amendment”), the Preferred Members 
hereby give notice to Contractor and Broker that the Construction Contracts and 
Brokerage Agreements (each as defined in the CB Amendment) are hereby 
terminated in their entirety and that no fee payable under the terminated 
Construction Contracts and Brokerage Agreements shall be payable so long as an 
Event of Default exists under the applicable JVA(s) until the occurrence of a 
Preferred Redemption;  and 

 
(iv) Pursuant to Section 13.7(i) of each JVA and the Written Consent of each Property 

Owner attached hereto as Exhibit B-1 and B-2, respectively, Sanjeev Acharya is 
removed from his position as President of each Property Owner.  

 
DEMAND FOR COOPERATION 

 
Each Preferred Member demands, pursuant to Section 8.7.3 of each JVA, that each 

removed Operating Member (a) forthwith deliver to the applicable Preferred Member a final 
accounting, (b) deliver to each applicable Joint Venture all rents and income, including tenant 
security deposits and Condominium Deposits, attributable to each applicable Property and all other 
monies of each Joint Venture and the applicable Property Owner held by, or under the control of 
such removed Operating Member, (c) remit to the applicable Joint Venture any monies due to such 
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Joint Venture or to any applicable Property Owner received by the removed Operating Member 
after its removal, (d) deliver to the applicable Preferred Member all materials and supplies, keys, 
leases, contracts and documents, all other accounting papers and records of the applicable Joint 
Venture, and the applicable Property Owner, and all books and records, receipts for deposits, bills 
and other materials in the applicable removed Operating Member’s possession that relate to each 
applicable Property, (e) turn over control of all bank accounts established in the name of each Joint 
Venture or any applicable Property Owner to the applicable Preferred Member, (f) deliver to the 
applicable Preferred Member such additional documents and instruments relating to each Joint 
Venture, Property Owner or Property requested by the Preferred Members, (g) provide the 
Preferred Members with copies of any Related Party Agreements that are in effect, if any (other 
than the Construction Contracts and Brokerage Agreements) as of the date of this letter, (h) provide 
immediate access to any materials, supplies, goods, or other property of the Property Owners 
intended to be incorporated into the Properties which may be stored or held in locations owned or 
controlled by the Operating Members or any of their affiliates, and (i) otherwise cooperate with 
any other reasonable request of the Preferred Members that the Preferred Members determine is 
necessary to the orderly transition of control to the replacement each Operating Member. 
 

The Preferred Members remind SSB and Mr. Acharya that failure to comply with the 
obligations under Section 8.7 of the JVAs (among other things) will trigger liability under those 
certain guaranty agreements executed by SSB and Mr. Acharya, dated August 14, 2020, for the 
benefit of the Preferred Members.  

 
RESERVATION OF RIGHTS 

 
As a result of the Stated Defaults, Preferred Members shall have the right (in addition to 

the remedies exercised in this letter) to exercise any and all other rights and remedies available to 
them under the JVA and the Preferred Guarantees, at such time and in such manner as provided 
for therein, and the Preferred Members expressly reserve the right to do so at any time without 
further notice to any removed Operating Member or Common Member, except as may be required 
under applicable law, the JVAs and/or Preferred Guarantees.   

 
Any determination of the Preferred Members not to immediately exercise certain rights 

and remedies under the JVAs and Preferred Guarantees as a result of the Stated Defaults shall not 
operate as or be deemed to constitute (a) a waiver of the Stated Defaults or any other defaults or 
Events of Default under the JVAs or Preferred Guarantees, whether now existing or hereafter 
arising, or (b) an agreement by the Preferred Members to forbear from exercising any of their 
rights and remedies under the JVAs or Preferred Guarantees or a waiver, modification, or 
amendment of the terms and conditions of the JVAs and/or Preferred Guarantees and/or the 
Preferred Member’s rights thereunder.  No agreement to forbear, or to waive any defaults or Events 
of Default, or to waive, modify, or amend any provisions of the JVAs or Preferred Guarantees, 
shall be binding upon the Preferred Members unless and until all necessary internal management 
approvals have been obtained and such agreement is memorialized in a writing executed by a duly 
authorized representative of each of the Preferred Members. 
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The Preferred Members hereby expressly reserve all of their respective rights and remedies 
with respect to the matters described herein, including, without limitation, the right to take such 
action(s) at such time(s) as the Preferred Members, in their sole and absolute discretion, deem 
necessary or appropriate, and confirm that the terms and conditions of the JVAs and the Preferred 
Guarantees remain in full force and effect.    Finally, the Preferred Members reserve all of their 
rights at law and in equity, including the right to refer any actions of the Common Members in 
violation of the law to the appropriate authorities for potential criminal prosecution. 

Please contact the Preferred Members’ representative, Adam Aultz at 214-615-3371 as 
soon as possible to immediately address the matters referenced herein.  

 
 
      Very truly yours, 
 

       
      James R. England, Esq.  
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Exhibit A 

List of Unauthorized Expenditures 

ASI: 

1. The Approved Operating Plan and Budget did not include any funds needed for Gypcrete, 
yet Operating Member has apparently contracted for materials and/or services in respect of 
the same in the amount of $248,000 and will need an additional $178,000 to complete the 
same.  

2. The Approved Operating Plan and Budget listed the cost for cabinet tops at closing as 
$233,000 and the Operating Member, yet Operating Member has apparently contracted for 
materials and/or services in respect of the same in the amount of approximately $494,000 
and has requested an additional $261,000 to complete the same. 

3. The Approved Operating Plan and Budget listed the costs for Fire Sprinklers as 
approximately $451,000 with a balance to complete of $35,000, yet Operating Member has 
apparently contracted for materials and/or services in respect of the same in the amount of 
approximately $519,000 and requested an additional $43,000 to complete the same. 

FSI: 

1. The Approved Operating Plan and Budget listed the outstanding cost to complete for 
countertops as approximately $7,000, yet Operating Member has apparently contracted for 
materials and/or services in respect of the same in the amount of approximately $523,000. 

2. Operating Member has requested $55,000 to pay for parking screens and $48,000 for 
access control, none of which were included in the Approved Operating Plan and Budget.  

The list above is not intended to be exhaustive and the Preferred Members reserve all rights to 
identify additional unauthorized expenditures as the same may be discovered.   
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Exhibit B-1 

Written Consent of the Sole Member of 1821 Almaden, LLC 

[Attached] 
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WRITTEN CONSENT OF THE SOLE MEMBER 
OF 

1821 ALMADEN, LLC 
 

 The undersigned (the “Sole Member”), being the sole member of 1821 Almaden, LLC (the 
“Company”), DOES HEREBY CONSENT to and adopt the following resolutions, effective as of 
December 28, 2020: 
 

Resolutions Approving Action 
 
 WHEREAS, Sanjeev Acharya is currently serving as President of the Company; and 

 
WHEREAS, the undersigned has determined that it is advisable and in the best interest of 

the Company for Sanjeev Acharya to be removed and replaced as President of the Company as set 
forth below. 
 
 NOW, THEREFORE, IT IS: 
 
 RESOLVED, that Sanjeev Acharya is hereby removed as President of the Company; and 
 
 FURTHER RESOLVED, that Jay Henry is hereby appointed as the President of the 
Company. 
 

FURTHER RESOLVED, that any actions heretofore taken by Sole Member or any other 
authorized signatory of the Company consistent with the foregoing resolutions, be hereby ratified 
and approved in all respects. 
 
 

[Remainder of page intentionally left blank]  
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 The foregoing resolutions were duly adopted by the Sole Member effective as of the date 
first written above. 
 

 
ALMADEN SST INVESTORS, LLC, 
a Delaware limited liability company 

 
By: TPP 401 Silicon Valley Condos, LLC 
       a Delaware limited liability company 
       its sole member 

 
By: ______________________ 

Name: Adam Aultz 
Title: Vice President 
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Almaden owns 100% of the "Preferred Member" interest and a 94.531942% percentage interest 
in the Almaden JV.   

G. Osgood LLC owns the real property located at 41283 Osgood Road, Fremont, 
California, that is subject to a real estate development project known as the Savant at Irvington 
condominiums ("Osgood").  Osgood LLC is the borrower under a construction loan (the 
"Osgood Loan") from Acres.  As of February 1, 2021, the outstanding indebtedness due to Acres 
under the Osgood Loan was $45,000,000.00 (the "Osgood Indebtedness"). 

H. Osgood LLC is owned 100% by Fremont SST Investors, LLC (the "Osgood JV").  
TriGate Osgood provided preferred equity to the Osgood JV in order to fund the completion of 
construction and sell the Osgood condominiums.  The "Common Member" interests in the 
Osgood JV are owned 51% by SSB, 48% by Acharya, and 1% by SiliconSage Investments 4, 
LLC.  TriGate Osgood owns 100% of the "Preferred Member" interest in the Osgood JV.  The 
percentage interests in the Osgood JV are owned 1.721026% by each SSB and Acharya, 
55.072827% by SiliconSage Investments 4, LLC, and 41.485122% by TriGate Osgood. 

I. Almaden and Osgood are each a "Project" and are collectively referred to as the 
"Projects".  The Almaden JV and the Osgood JV are collectively referred to as the "JVs".  On or 
about June 4, 2020, TriGate was introduced to Acharaya and the Projects, the Almaden Loan and 
the Osgood Loan were in default, mechanics' liens were mounting, and the Projects were 
potentially facing foreclosure.  TriGate provided preferred "rescue" equity to recapitalize the 
Projects, cure the Almaden Loan and Osgood Loan defaults and renew construction in earnest, 
which prevented foreclosure by Acres.  As of March 22, 2021, TriGate's preferred equity 
investment in the Almaden JV and Osgood JV totaled $20,285,228.00 (the "Preferred Equity 
Investment"). 

J. On December 28, 2020, and because of various defaults, TriGate issued a notice 
of default to Acharya, SSB and certain of its affiliates formally asserting certain rights and 
remedies under the JVs' operating agreements including, without limitation, taking over full 
control of the management of the JVs (and by extension, the Projects) and terminating the 
construction contracts with SSC.  Construction has temporarily ceased on both Projects. 

K. Subsequently, TriGate became aware for the first time of purchase contracts 
and/or other agreements affecting a total of 17 units where deposits had been released and/or 
investments permitted to be rolled over.  These agreements affect units 202, 216, 232, 410, 424, 
523, 530, 218, 415, 428, 504, 511 at Osgood and units 205, 206, 222, 327, and 423 at Almaden 
(together, the "Unauthorized Purported Transfers").  The Receiver is continuing to investigate 
the Unauthorized Purported Transfers, but the Receiver believes the Unauthorized Purported 
Transfers are avoidable, unenforceable, and/or subject to subordination.  The Receiver intends to 
seek relief from the Court with respect to the Unauthorized Purported Transfers.  Acres and 
TriGate believe the Unauthorized Purported Transfers violate their respective agreements related 
to the Projects. 

L. In March 2021, and while negotiations regarding this Agreement were ongoing, 
TriGate, the Receiver, and Acres agreed that Acres would make protective advances under its 
loans to pay $233,941.22 to the new construction manager, Suffolk Construction Company, 
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$569,580.20 for premiums due for Builder Risk Insurance Policies, $1,448,846.71 for insurance 
to First Mercury Insurance Company, and $1,211,764.70 to Starr Indemnity & Liability 
Company Policy (the "March Protective Advances" and, together with any similar advances 
made subsequent to the execution of this Agreement, the "Protective Advances").  The Protective 
Advances are to be added to the Osgood Indebtedness and the Almaden Indebtedness.  If the 
March Protective Advances are not repaid on or before June 14, 2021, then interest will accrue 
from June 14, 2021 forward at the default rate under the Loan Agreements (as defined below). 

M. After lengthy protracted negotiations among the Parties, the Parties' have reached 
an agreement that they believe is in all Parties' interest to complete the Projects and sell the 
condominiums on the terms and conditions in this Agreement.  

N. Acres and TriGate assert that they were defrauded by the actions further described 
by the Complaint.  

O. The Receiver believes this Agreement is a prudent exercise of his business 
judgment and in the best interest of the Receivership estate. Absent this Agreement and the 
Court's approval thereof, the receivership estate would not have sufficient funds to complete the 
Projects, Acres would likely foreclose its interest in the Projects, and therefore, the receivership 
estates would not recover from the Projects.  

 NOW THEREFORE, in consideration of the foregoing recitals and the mutual covenants, 
conditions, promises, and agreements contained herein, and for other good and valuable 
consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties agree as 
follows: 
 

ARTICLE 1 
APPROVAL ORDER AND BINDING EFFECT 

1.1. Binding Effect.  This Agreement shall become effective and binding only upon 
(i) entry by the Court of a Final Order (as hereinafter defined) approving the Agreement and the 
modified loan agreements between Acres, on one hand, and 1821 Almaden LLC and Osgood 
LLC, on the other hand (the "Approval Order"), and (ii) full satisfaction or written waiver of the 
"Effectiveness Conditions" set forth in Section 1.4 below.  "Final Order" means an order of the 
Court entered on the docket and signed by the Court that (i) has not been reversed, modified or 
amended, and has not been stayed; (ii) the time to appeal from or to seek review or rehearing or 
petition for certiorari with respect to the order has expired; and (iii) is no longer subject to 
review, reversal, modification or amendment; provided, however, that the mere possibility that a 
motion under Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule, may be 
filed relating to such order or judgment shall not cause such order not to be a “Final Order.” The 
"Effective Date" of this Agreement shall be the first business day after (i) the Approval Order 
becomes a Final Order, and (ii) full satisfaction or written waiver of the "Effectiveness 
Conditions" set forth in Section 1.4 below. 

1.2. Court Approval.  Upon execution of this Agreement by the Parties, the Receiver 
will promptly file a motion to approve this Agreement with the Court.  The Receiver shall use his 
best efforts to obtain the Court's approval of the motion, this Agreement, and all other motions 
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for orders contemplated by Section 1.4 of this Agreement (the "Collateral Pleadings"), and the 
Parties shall cooperate in this regard and in defending against an appeal of the Court's approval 
of the motion.  

1.3. Termination of Agreement.  In the event that this Agreement is not approved by 
the Court with a final Approval Order, as required herein, this Agreement shall become null and 
void and of no force or effect. 

1.4. Effectiveness Conditions.  The effectiveness of this Agreement shall be subject 
to the satisfaction or written waiver by a Party or Parties, as applicable, of the following 
conditions precedent (the "Effectiveness Conditions"): 

(a) The Approval Order and any Collateral Pleadings related to this Agreement must 
be acceptable to TriGate in all respects in its sole discretion; 

(b) Court approval, findings of fact, and conclusions of law in the Approval Order 
and/or the Collateral Pleadings that the Unauthorized Purported Transfers are 
unenforceable and/or avoidable such that the units may be sold by the Receiver to third 
parties with the proceeds of the sale being utilized as described in this Agreement; 

(c) Court approval, findings of fact, and conclusions of law in the Approval Order 
that in the event Great American Insurance Bonds asserts a secured claim against 
Almaden or Osgood, such claim is either not in fact secured by Almaden and Osgood or, 
if the claims are secured, such secured claims are specifically subordinate to the TriGate 
Liens (as defined below) granted in the Approval Order; 

(d) Court approval, findings of fact, and conclusions of law in the Approval Order of 
an allowed claim(s) for TriGate for the amounts representing its current claim(s), 
including the Preferred Equity Investment;  

(e) The Parties shall each have executed and delivered to the other Parties 
modifications to the Loan Agreements (as defined below) that are acceptable to each of 
the Parties that shall include, without limitation, certain interest rate, default and other 
concessions by Acres; and  

(f)  Court approval, findings of fact, and conclusions of law in an order that the 
various deeds of trust recorded in September 2020 against Almaden are unenforceable, 
avoidable, and/or subordinated to the interest of Acres and TriGate.  

ARTICLE 2 
TERMS OF SETTLEMENT 

2.1. The TriGate Liens and Super-Priority Administrative Claim.  On the 
Effective Date, TriGate shall receive an automatically deemed recorded priming lien on each of 
the Projects junior only to the existing liens in favor of Acres and senior to any other lien on the 
Projects (the "TriGate Liens"), in a form and substance satisfactory to TriGate, together with a 
"super-priority administrative claim,"  a claim with priority over any and all administrative 
expenses in the Case and any other claims of creditors or interest holders (the "TriGate Super-
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Priority Claim") against Almaden and Osgood covering all advances and outlays by TriGate for 
the Projects.  TriGate's liens and the TriGate Super-Priority Claim will be for amounts already 
funded by TriGate, including the Preferred Equity Investment, and future amounts funded by 
TriGate including all legal fees and expenses and other administrative costs. 

2.2. The Cash Distribution Waterfall.  As condominium sales close, each Project 
will distribute cash profits according to the following waterfall (the "Waterfall") and any 
applicable documents, including the operating agreements for the JVs, shall be deemed modified 
accordingly: 

(a) To Acres for repayment of the Protective Advances; 

(b) To Acres for repayment of the Almaden Indebtedness and the Osgood 
Indebtedness, plus all of Acres' legal fees and expenses incurred; 

(c) To TriGate for payment of the debt secured by the TriGate Liens/TriGate Super-
Priority Claim; 

(d) To TriGate in the amount of $1,750,000.00; 

(e) 40% to TriGate, 35% to Acres to a maximum amount equal to any accrued 
interest (at 10.625%), extension fees and exit fees, to the extent owed under the terms of 
the Almaden Loan and Osgood Loan agreements (the "Loan Agreements"), and 25% to 
the receivership estate; and thereafter 

(f) 50% to TriGate and 50% to the receivership estate. 

2.3. Pursuit of Litigation Claims.  The Parties acknowledge and agree that TriGate 
and Acres may collectively pursue claims against Old Republic Title Company (and other 
potentially responsible parties) related to the Unauthorized Purported Transfers and alleged false 
title reports, non-reporting of bond transactions and other related matters.  The Approval Order 
shall terminate the Preliminary Injunction to allow such litigation claims to proceed.  TriGate 
and Acres shall equally fund litigation fees and expenses and the net proceeds of any recovery, 
after payment of all professional fees and expenses incurred, shall be shared equally.  If TriGate 
or Acres elects not to fund their respective half of litigation fees and expenses, the non-funding 
Party shall not participate in any recovery. In the event that TriGate or Acres declines to further 
fund its respective half of litigation fees and expenses, the non-funding Party shall not only 
recover the amount of its funded litigation fees and expenses. The Receiver may also separately 
pursue claims against Old Republic Title Company.  To the extent the Receiver recovers on 
claims from Old Republic Title Company specifically attributable to Almaden and Osgood, the 
Receiver will place the proceeds from such claims in an escrow account that is distributable to 
the receivership estate only after Section 2.3.(c) of the Waterfall is fully satisfied. In the event 
that TriGate does not recoup the entirety of the TriGate Super-Priority Claim, such funds shall be 
released from escrow to the benefit of TriGate. Absent further order of the Court or agreement of 
the Parties, only the Receiver shall pursue claims against SSB's D&O insurance policy.  

2.4. Misappropriation of Project Funds for the Benefit of the Estate.  TriGate and 
Acres understand there is a possibility that funds provided to the Projects, excluding the 
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$4,884,674.24 "Earnout Reserve" for Almaden and $5,000,000 "Earnout Reserve" for Osgood, 
were potentially used for the benefit of other investors or other SSB developments.  The 
Receiver is undertaking a forensic accounting audit to determine the extent of such misuse of 
funds that will not be completed until after the Approval Order.  Upon final audit, to the extent 
there was a misappropriation of funds, TriGate and Acres will receive an allowed claim in such 
amount against the receivership estate which such allowed claims will be on a pari passu basis 
with other unsecured creditors.  The net proceeds of any recovery, minus all professional fees 
and expenses, shall be subject to the Waterfall. 

2.5. Guaranteed Payments to the Receivership Estate.  On the Effective Date and 
because the receivership estate will incur fees and expenses in connection with approval of these 
transactions and ongoing fees and expenses in connection with the sale of Almaden and Osgood, 
TriGate will advance $100,000.00 to the Receiver for Almaden and $100,000.00 to the Receiver 
for Osgood.  Further, TriGate will advance another $150,000.00 for Almaden and another 
$100,000.00 for Osgood upon full repayment of the Almaden Indebtedness and Osgood 
Indebtedness, plus all of Acres' legal fees incurred, under Section 2.2.(b) of the Waterfall.  The 
advances contemplated herein shall be made by check payable to the Receiver for Almaden or 
the Receiver for Osgood, as applicable, or by such other means acceptable to TriGate and the 
Receiver.  These advances are part of the TriGate liens and the TriGate Super-Priority Claim. 

2.6. [Third Party Accounting.  The Parties hereby agree to mutually appoint and 
share the fees and expenses relating to an independent third-party accounting professional to 
maintain accurate financial records pertaining to the infusion of cash and expenditures made by 
the Parties for purposes of tracking and reporting to the Parties the distribution of cash profits in 
strict accordance with the Waterfall.]1 

ARTICLE 3 
REPRESENTATIONS AND WARRANTIES 

3.1. No Undisclosed Inducements.  The Parties represent that they have entered into 
this Agreement in reliance on their own investigation and that no representations, warranties, or 
promises other than those set forth in this Agreement were made by the Parties or their agents, 
employees, or counsel to induce either Party to enter into this Agreement. 

3.2. Representation by Counsel.  Each Party represents that he or it has obtained 
independent legal advice with respect to this Agreement, the subject matter of this Agreement, 
the facts referred to above, and any rights or asserted rights arising therefrom.  The Parties 
acknowledge that they are executing this Agreement voluntarily, without any duress or undue 
influence. 

3.3. Authority to Execute Agreement.  The Parties warrant and represent that they 
are authorized to execute this Agreement on behalf of the respective parties and in their 
respective capacities as indicated below, provided however that the Receiver's execution of this 
Agreement is specifically subject to the approval of the Court as provided for herein. 

                                                 
1 Discuss.  
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ARTICLE 4 
RELEASE OF CLAIMS 

4.1. Release of Claims by the Receiver.  On the Effective Date and except as for the 
obligations and benefits set forth by and for the Parties in this Agreement, the Receiver, in his 
capacity as such, on behalf of the receivership estate (collectively, the "Receiver Releasors") 
hereby releases and forever discharges TriGate and its current and former agents, directors, 
managers, officers, affiliates, equity holders (regardless of whether such interests are held 
directly or indirectly), predecessors, successors, and assigns, subsidiaries, affiliated investment 
funds or investment vehicles, managed accounts or funds, investment managers, advisors, and 
sub-advisors with discretionary authority, participants, and each of their respective current and 
former equity holders, officers, directors, managers, principals, members, management 
companies, fund advisors, employees, agents, advisory board members, financial advisors, 
partners, attorneys, accountants, investment bankers, consultants, representatives, and other 
professionals (the "TriGate Released Parties") from and against any and all claims, interests, 
damages, remedies, causes of action, demands, rights, actions, suits, obligations, liabilities, 
accounts, defenses, offsets, powers, privileges, licenses, liens, indemnities, guaranties, and 
franchises of any kind or character whatsoever, whether known or unknown, foreseen or 
unforeseen, existing or hereinafter arising, contingent or non-contingent, liquidated or 
unliquidated, secured or unsecured, assertable, directly or derivatively, matured or unmatured, 
suspected or unsuspected, in contract, tort, law, equity, or otherwise that the Receiver Releasors 
have or may have against the TriGate Released Parties up to the Effective Date in connection 
with, arising out of or related to the Projects. 

4.2.  Waiver of Section 1542.  The Receiver Releasors recognize, acknowledge, and 
waive the provisions of California Civil Code Section 1542 which provides: 

A general release does not extend to claims that the creditor or releasing party 
does not know or suspect to exist in his or her favor at the time of executing the 
release and that, if known by him or her, would have materially affected his or her 
settlement with the debtor or released party. 
 
In waiving the provisions of Section 1542 of the California Civil Code, the 

Receiver Releasors acknowledge that they may hereafter discover facts in addition to or 
different than those which they now believe to be true with respect to the matters released 
herein, but agree that they have taken that possibility into account in reaching this 
settlement, and the release given herein shall remain in effect as a full and complete 
release notwithstanding the discovery or existence of such additional or different facts, as 
to which the Receiver Releasors expressly assume the risk. 

 
ARTICLE 5 

GENERAL PROVISIONS 

5.1. Integration.  This Agreement sets forth the entire agreement between the Parties 
with regard to the subject matter hereof and no change, modification, amendment, termination or 
discharge of this Agreement shall be binding unless made in writing and executed by each of the 
parties.  All agreements, covenants, representations and warranties, express or implied, oral and 
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written, of the parties with regard to the subject matter hereof, are contained in this Agreement 
and the documents referred to herein or implementing the provisions hereof.  No other 
agreements, covenants, representations or warranties, express or implied, oral or written, have 
been made by any party to another party with respect to the subject matter of this Agreement.  
All prior and contemporaneous conversations, negotiations, possible and alleged agreements and 
representations, covenants and warranties with respect to the subject matter hereof are waived, 
merged herein, and superseded hereby and thereby. 

5.2. No Third-Party Beneficiaries.  This Agreement is not for the benefit of any 
person who is not a party signatory to this Agreement or who is not specifically named as a 
beneficiary in this Agreement, and the provisions of this Agreement are not intended to affect the 
rights of any party or non-party against any person or entity who is not a party signatory to this 
Agreement or who is not specifically named as a beneficiary in this Agreement. 

5.3. Attorneys' Fees.  With respect to any suit or proceeding involving the 
enforcement of this Agreement, including, but not limited to, instituting any action or proceeding 
to enforce any provisions of this Agreement, to prevent a breach of this Agreement, for damages 
by reason of any alleged breach of any provisions of this Agreement, or for a declaration of a 
Party's rights or obligations under this Agreement, the ultimate prevailing Party shall be entitled 
to recover from the losing Party or Parties, in addition to such other relief as may be granted, 
his/her reasonable attorneys' fees (other than the attorneys' fees and expenses to prepare this 
Agreement and seek Court approval of this Agreement). 

5.4. Survival.  It is expressly understood and agreed by each of the Parties that 
nothing provided for in this Agreement is intended to nor does it release any claims arising out of 
breach of this Agreement, or any representations contained herein or made in connection 
herewith.  All representations, warranties and covenants herein shall survive the execution of this 
Agreement. 

5.5. Further Documentation.  Following the date hereof, the Parties must take such 
action and execute and deliver such further documents as may be reasonably necessary or 
appropriate to effectuate the intention of this Agreement. 

5.6. Governing Law.  This Agreement and the rights and obligations of the parties 
hereunder shall be construed, interpreted and enforced in accordance with the laws of the State of 
California. 

5.7. Jurisdiction.  In the event a dispute arises under this Agreement, the Court shall 
have exclusive jurisdiction to interpret and enforce this Agreement. 

5.8. Interpretation.  This Agreement shall be treated as jointly drafted and will not be 
construed against any Party as drafter.  Furthermore, in the event of any ambiguity in or dispute 
regarding the interpretation of this Agreement, the interpretation will not be resolved by any rule 
of interpretation providing for interpretation against the Party who causes the uncertainty to exist 
or against the draftsperson. 

5.9. Meaning of Pronouns and Effect of Headings.  As used in the Agreement and 
attached exhibits, the masculine, feminine and/or neutral gender, in the singular or plural, shall 
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be deemed to include the others whenever the text so requires.  The captions and paragraph 
headings in the Agreement are inserted solely for convenience or reference and shall not restrict, 
limit or otherwise affect the meaning of the Agreement. 

5.10. Counterparts and Electronic Signatures.  This Agreement may be executed in 
multiple counterpart copies, each of which shall be deemed an original, but all of which together 
shall constitute one agreement.  A signature sent and received by facsimile or other electronic 
means shall constitute an original signature for purposes of this Agreement.  An electronic 
signature shall constitute an original signature for purposes of this Agreement. 

5.11. Severability.  In the event that any covenant, condition or other provision 
contained in this Agreement is held to be invalid, void or illegal by any court of competent 
jurisdiction, the same shall be deemed severable from the remainder of this Agreement and shall 
in no way affect, impair or invalidate any other covenant, condition or other provision contained 
herein, so long as such severance does not materially affect the consideration given or received 
herein or the general intent hereof.  If such condition, covenant or other provision shall be 
deemed invalid due to its scope or breadth, such covenant, condition or other provision shall be 
deemed valid to the extent that the scope or breadth is permitted by law. 

5.12. Waiver.  No breach of any provision herein can be waived unless in writing.  
Waiver of any one breach of any provision hereof shall not be deemed to be a waiver of any 
other breach of the same or any other provision hereof.  No failure or delay on the part of any 
Party to exercise any right hereunder, nor any other indulgence of such Party, shall operate as a 
waiver of any other rights hereunder, nor shall any single exercise by any Party of any right 
hereunder preclude any other or further exercise thereof.  The rights and remedies herein 
provided are cumulative and not exclusive of any right or remedies provided by law. 

5.13. Binding on Successors.  This Agreement shall be binding upon and inure to the 
benefit of the successors, assigns, heirs, executors, administrators, etc.  of each of the Parties, 
including but not limited to any successor receiver and the Receivership Entities after the Case is 
dismissed or closed. 

5.14. No Assignments or Delegation of Rights.  No Party hereto has assigned or 
delegated any rights to any other party or person any of the rights or interests related to any claim 
which may be subject to the terms of this Agreement.  

5.15. Further Assurances.  The Parties shall take all further acts and sign all further 
documents necessary or convenient to effectuate the purpose of this Agreement. 

5.16. Full Authority to Sign Agreement.  Any individual signing on behalf of any 
Party hereto expressly represents and warrants to each other Party that he or she has full 
authority to do so and to bind such Party hereto and, in the case of the Receiver, to bind the 
receivership estate, subject only to approval of the Court. 

5.17. Parties to Bear Own Costs.  Each party shall be responsible for the payment of 
its own costs, attorneys' fees, and all other expenses in connection with negotiation, preparation, 
execution, and are approval of this Agreement.   
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5.18. Recitals Acknowledged.  The Recitals are true and correct to the best of the 
Parties' knowledge, and hereby adopted by the Parties. 

5.19. Notices, Payments and Deliveries.  Notices, advances, payments and deliveries 
to a Party shall be sent to the address set forth below, or such other address as provided in a 
notice to the other Parties to the Agreement.  Email is acceptable for notices and deliveries.  

 
 (a) If to TriGate: 
 

Adam Aultz, Managing Director 
TriGate Capital, LLC 
1717 Main St., Suite 2600 
Dallas, TX 75201 
aaultz@trigatecapital.com  

 
 With a copy to: 
 
 WINSTEAD PC  

500 Winstead Building 
2728 N. Harwood Street 
Dallas, TX 75201 

 Attn: Joseph J. Wielebinski 
 jwielebinski@winstead.com  
 
 
(b) If to Acres: 
 
 
 
 with a copy to: 
 

Bryan Cave Leighton Paisner, LLP 
1920 Main St., Suite 1000 
Irvine, CA 92614-7276 
Attn:  Mark Mersel 
mark.mersel@bclplaw.com  

 
(c) If to Receiver: 
 
 David Stapleton 
 Stapleton Group 

515 S. Flower St., 18th Floor 
Los Angeles, CA 90071 
david@stapletoninc.com  

   
 with a copy to: 
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 Smiley Wang-Ekvall, LLP 
 3200 Park Center Drive, Suite 250 
 Costa Mesa, California 92626 

Attention: Kyra E. Andrassy 
Telephone: (714) 445-1000 
Facsimile: (714) 445-1002 
kandrassy@swelawfirm.com  

 
 IN WITNESS WHEREOF, the Parties hereto hereby execute this Agreement as of the 
date of final signature below. 
 
DATED:  March ___, 2021  
 
 
 
   
 DAVID STAPLETON, solely in his capacity as 

Receiver for the Receivership Entities 
 
DATED:  March ___, 2021 TRIGATE ALMADEN PE INVESTORS, LLC 

TRIGATE FREMONT PE INVESTORS, LLC 
 
 
 
 By:  
 ADAM AULTZ 

Its:______________________________________
 
 
DATED:  March ___, 2021 ACRES CAPITAL LLC 
 
 
 
 By:  
 GREG HAYES 

Its:______________________________________
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213.235.0620 

www.stapletoninc.com 

 

 
 

M E M O R A N D U M 
 

TO:  File 
FROM:  David Kieffer 
DATE:  May 24, 2021 
SUBJECT: Osgood and Almaden Construction Management 
_____________________________________________________________________________ 

 
Stapleton Group in its capacity as Receiver for SiliconSage, et al stepped into the leadership role on the 
construction of the Osgood and Almaden projects on April 23, 2021 (“Start Date”). Since the Start Date, 
Receiver has taken on numerous tasks in order to keep the projects on track and has done significant work 
to finalize incomplete tasks required to get the projects in a position to start construction. This 
memorandum details the work that has been completed to date, as well as work that is in progress and will 
continue.  
 
Design and Construction Completion 
 
As of the Start Date a significant amount of design and construction related work was still required. Many 
elements of the project require continued forensic design review and planning for all construction 
completion. The following design elements were known to be outstanding for Osgood, but this list may 
not be all-inclusive as new information is discovered daily: 
 

 Outrigger and Anchor issues 
 Courtyard topping – slab or pavers 
 Electrical items to be addressed 
 Fire water riser at level 2 stair 
 Courtyard drain details 
 Planters in courtyards 
 Access control items 
 Perimeter fencing detail 
 Lobby Exhaust fan 
 Courtyard lighting 
 ADA compliance requirements and approval 

 
The following elements were known to be outstanding for Almaden, but this list may not be all-inclusive 
as new information is discovered daily: 
 

 Trash room design requirements 
 Trash chute air gap modification 
 Podium level trays and planters 
 Confirmation of appliance company submissions  
 Existing floor drain verification 
 Candle power at elevator lobbies 
 Fire ladder pad in green roof 
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 Bollard lights 
 Railing on curved garage ramp 
 Stair construction and completion 
 Outlet mounting at roof detail 
 Link seal details for basement 
 Concrete pop-out at first floor 
 Pool tile selection 
 Access controls, including fob reader locations 
 Demo of CMU wall 
 Street trees identification 
 Second floor PT tendon repair 
 Pool equipment room updates 
 Elevator screen wall 
 Floor drain in male restroom 
 Circuits missing 
 Stair dimensions 
 Exterior lighting 

 
As of the Start Date, construction-related forensic research on the properties, described in the boxes 
below, had not been done. For the project to be budgeted and ready for completion, forensic work should 
have been completed. Since it had not been started, this was the Receiver’s first priority as it relates to 
design and construction. The Receiver worked to bring on priority forensic-related and other 
subcontractors to the sites and get them studying what needs to be done.  This included various calls with 
each subcontractor to explain how outstanding fees would be paid and how future expenses would be 
captured and paid, writing up new contracts with these individuals, and setting up a site visit for them. 
The following vendors were identified as immediately needed and were engaged to complete critical work 
required to be ready to start completion of the projects. 
 
 

VENDOR REQUIREMENT 

Lovazzano Mechanical, Inc. 

Forensic inspection of projects including: inspection of all plumbing systems and 
determine scope of work to complete the projects, report any deficiencies of 
installed systems in regard to code compliance, review signed inspection tags. 

Bay Area High Reach 
Erection and dismantling of frames and planks per OSHA regulations and local 
codes. 

ACIES Engineering 

Mechanical, electrical, and plumbing engineering and design assistance for the 
completion of MEP's involvement within the projections' construction 
administration phase. 

Kopman Installation of Kopman equipment. 

Hobach-Lewin, Inc. Structural engineering and consulting services. 

Helix Electric Elevator startup and inverter battery installation 
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As of the Start Date no CASp inspector had been hired to evaluate the property for compliance with 
applicable construction-related accessibility codes and standards. Suffolk sought Receiver’s assistance 
and experience with CASp to locate and procure a CASp inspector and is now working with him to 
ensure all units will be properly inspected. This included updating the inspector on all inspection 
requirements, getting a proposal from him, and reviewing this proposal.  
 
In addition to design and construction forensic there are also possible large-scale flaws that were brought 
to the Receiver’s attention, but conclusion on how to handle had not been completed. An example of this 
were the Osgood hand railings, included in the outstanding items list above. Suffolk was concerned about 
possible liability which could lead to a replacement cost in excess of $1MM. The Receiver has identified 
the structural engineers needed and has brought them back on site to review and solve the issue.  
 
As of the Start Date, final water and mold-related remediation requirements were unknown. Prior 
management had identified and engaged a mold inspector but never paid them for their services. As a 
result, the critical report was not completed by the inspector and the detailed steps needed to be taken to 
properly remediate water and mold-related issues prior to final construction were never taken. The 
Receiver is now bringing the mold and remediation-related consultants back on site and getting them to 
complete the necessary work to remedy mold issues at both sites.  
 
Other one-off items have also been handled by the Receiver in order to prepare the projects for sale. For 
example, an abandoned vehicle had been parked on the Osgood site for months and no one dealt with it. 
The Receiver quickly took the necessary steps to remove the car. Another issue is excess fill (dirt) sitting 
on the Almaden job site. Months ago, dirt was transferred from the Osgood site to the Almaden site to 
balance Almaden fill requirements.  Work then stopped at the site and the dirt sat there for months. In 
March when contractors were brought back on site, it was discovered the dirt was potentially 
contaminated. Receiver is now working to get the dirt retested. If it is usable, the dirt will be used at 
Almaden and if not, it will have to be removed. Another item is scaffolding at both Osgood and Almaden. 
Scaffolding is currently being removed in order to stub in power from PG&E. As of the date of this 
memorandum this is still in progress.  
 
 
Budget / Finances 
 
The May draw request was prepared by TriGate. This request was funded on May 1, 2021. Receiver’s 
review of the request and subsequent funding shows that the request was over $2MM light as the request 
focused on interim financing requirements but not the total project budget. As of the Start Date, no 
complete project budget existed. The Receiver had to quickly prioritize how to use the May funds as there 
were not enough funds in the draw to cover the full launch of all project start-up requirements. The 
Receiver prepared a variance analysis between actual balances due on both projects, versus the amount of 
the May draw. A snapshot of the variance analysis for each project follows. 
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Osgood 

Vendor Name  Balance Due   Amount in Draw   Variance  

Suffolk                          94,596.25                           94,596.25                                        -    

Insurance                           33,155.59                           33,155.59                                        -    

City of Fremont                          20,929.16                             8,080.67                        (12,848.49) 

Property Taxes                        233,266.00                         117,430.58                     (115,835.42) 

Constructions ICs (Johan)                            6,250.00                           18,750.00                         12,500.00  

Sales & Marketing Director                            6,250.00                             7,812.50                           1,562.50  

Sales & Marketing Assistant (Nikki)                            7,200.00                             9,000.00                           1,800.00  

Sales & Marketing Expenses                          15,751.66                           13,692.00                          (2,059.66) 

VP Security Services, Inc.                          25,200.00                           25,200.00                                        -    

Outstanding Subcontractor Invoices                    1,504,186.52                         500,000.00                  (1,004,186.52) 

Total                    1,946,785.18                        827,717.59                 (1,119,067.59) 
 
 
 

Almaden 

Vendor Name  Balance Due   Amount in Draw   Variance  

Suffolk                       103,214.00                        103,214.00                                         -    

Insurance                           33,155.59                           33,155.59                                         -    

TRIA Insurance                            1,308.18                             1,308.18                                         -    

Property Taxes                          87,640.74                           17,644.65                         (69,996.09) 

Constructions ICs (Alex)                          12,000.00                           12,000.00                                         -    

S&M Director                            6,250.00                             7,812.50                            1,562.50  

S&M Assistant (Josie)                            8,800.00                           11,000.00                            2,200.00  

S&M Expenses                          15,751.66                           13,692.00                           (2,059.66) 

VP Security Services, Inc.                          25,200.00                           25,200.00                                         -    

Outstanding Subcontractor Invoices                    1,708,654.43                        500,000.00                   (1,208,654.43) 

Total                    2,001,974.60                        725,026.92                  (1,276,947.68) 
 
 
The amount of the May funding was not enough to cover various significant past due payments, as shown 
in the variance analysis above.  After receiving this information and determining the May request was 
inadequate, significant effort was required to put together the June draw request, to be submitted no later 
than May 6, 2021. These discrepancies resulted in additional work required for the June request. The 
Receiver received and reviewed prior analysis prepared by TriGate and used this as a foundation to build 
upon for the June draw request. The following actions were needed in order to prepare a June request by 
the lender’s deadline: 
 

 Identify expenses not included in the May request and expand upon prior analysis to include 
additional costs required.  

 Review past due payables and prioritize payment of these vendors.  
 
The June draw request was successfully submitted by May 6th in order to secure the next month’s 
funding. Once submitted, it was necessary to put procedures in place to ensure timely payments to 
vendors.  
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Prior to the Start Date, it appears to have been the practice to allow payables to age and not pay them 
timely. As a result, many vendors were unwilling to come back to work at the project sites. The Receiver 
spent significant time to develop a rapport with these vendors and to convince them to come back to the 
job. 
 
As discussed, a comprehensive project budget did not exist at the Start Date. Suffolk had prepared and 
delivered draft budget information in May, which will be components of the overall budget the Receiver 
is now preparing. The budget is being prepared for purposes of managing trades and ultimately providing 
the ability to improve the projects' efficiency. The Receiver has managed several calls with Suffolk, in 
which Suffolk presented an initial estimate with a significant cost increase compared to those held by 
TriGate. Suffolk’s budget included elements of the TriGate project costs as well as additional work 
potentially not contemplated in TriGate’s project costs. This additional work included new third party 
contractor work and other items that that were not previously considered. Suffolk also included contract 
detail on all subcontractors who had not been paid for work completed and therefore were not willing to 
continue. Since this meeting, the Receiver has been reviewing the budget information, determining the 
cause of the significant increase in costs, and working with subcontractors to understand what has been 
paid, what has not been paid, and what will need to be paid for future work required. This includes both 
meeting with the subcontractors individually and reviewing in excess of 40 contracts. Many 
subcontractors were not responsive to Suffolk, so the Receiver has had to step in and work directly with 
the subcontractors.  
 
The budget review and revisions are still in process and this needs to be completed in order to submit an 
updated, accurate budget to Acres. An accurate cost to complete is essential for continued funding and 
continued progress on the projects. 

 
 
Agreements / Contracts Negotiated 
 
SiliconSage had been self-performing much of the construction work, so the Receiver, with Suffolk, 
needed to find subcontractors to perform this work. This required establishing a dialogue with previous 
subcontractors, bringing them out for site reviews, reviewing their budgets, and writing and executing 
contracts. The Receiver has had to bring all of these individuals back to work in addition to all vendors 
involved in the construction, design, sales and marketing, and other ancillary work for the projects. The 
following contracts were written and reviewed by counsel.  
 

 Contract with Suffolk as Construction Manager 
 Contracts with subcontractors 
 Contracts with independent contractors 
 Contracts with vendors 

 
Below is a detailed list of all vendors, known as of the date of this memorandum, that have past due 
balances, that have come back to work since the Start Date, or that are expected to work as their services 
are required: 
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Vendor Listing 

Ahern Rentals Signal 88, LLC. J Albanese Inc 
Bay Area High Reach, Inc. Silicon Valley Soil Engineering Kompan, Inc 

Biggs Cardosa Slakey Brothers Inc. 
National Trench Safety (NTS 
Mikedon) 

BKF Engineers Slama Door Co. Neptune Water Solutions 
California Fire Systems Inc. Steeler Inc. Nu Wood Design 
Charles M. Salter Associates, Inc. Thomas P. Wagner PG&E 
Construction Testing Services Toland Pool PJ's Rebar Inc. 
Daley's Drywall Trencore Quick SWPPP Corporation 
D&D Windows Tri City Rock, Inc. Ready Hoist 
Empire Quality Painting Tri-County Insulation Red Cloud, Inc. 
Express Fence LLC US Natural Stone Republic Services 
FACS (Mold testing) Vintage Design Rodriguez Concrete 
FFFRoofingSpecialist inc. VP Security Services, Inc. Salsbury Industries  
Fuse(Liberty West Construction Services) Western Site Services LLC SJP Signs, Inc. 
Green Team Of San Jose A Waste 
Connections Company ZILLOW Slamadoor 
HardRock Concrete, Inc. ACIES Engineering Inc. SMM Facilities 
Helix-Electric Blackwell Engineering TARRAR Utility Consultants 
Henry J Rabbitt and Sons Inc Booster Fuels The Bench Factory 

InFocus Safety Solutions, Inc. 
BULLFROG Flooring & Finish 
Carpentry The Scaffold Works, Inc. 

Kelly-Moore Paint Company, Inc. California Cut & Core, Inc. Thyssenkrupp Elevator Corp. 
Kompan, Inc. CED Bay Area Vintage Design Incorporated 
LA Finish Carpentry Comcast VJ Concrete 
MCH Electric Empire Quality Painting Inc.  
Mobile Mini Ewing Irrigation  
MobileModular FACS   
Nickell Fire Protection, Inc. Garden Haven Nursery  
NuWood Millwork Global Industrial  
Readyhoist, Inc. Helix-Electric   
S J Quality Maintenance High End Development, Inc.  
Safe2Core, Inc. Hohbach-Lewin Inc.  

 
 
 
Ancillary / Legal / Insurance  
 
Insurance policies for Osgood and Almaden are pending for renewal on 6/1/2021 and 9/1/2021, 
respectively. If these policies are not renewed or new policies are not entered into prior to these dates, 
project completion will be in jeopardy. There is substantial work required in order to renew these policies 
and includes the following tasks: 
 

 Numerous meetings with agent 
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 Review issues concerning the agent and document requests from the agent 
 Forensically review the SiliconSage folder to locate the requested documents 
 Review the requested documents with the agent. 

 
At the same time, the Receiver is reviewing alternative insurance options to obtain the best price. 
 
Counsel for the receiver has been heavily involved in the finalizing addendums, contract negotiations, and 
finalizing contracts for independent contractors, sub-contractors, and others.  
 
Sales and Marketing  
 
Just prior to the Start Date the sales team was brought back to start their required processes. This team is 
made up of three key individuals responsible for marketing, advertising, and selling the condominiums. 
Once Receiver took over, contracts needed to be entered into with the sales team to hire them on as 
independent contractors. Prior to entering into contracts, the Receiver needed to spend time understanding 
what the team had been doing and what direction had been provided. The Receiver moved quickly to 
complete the contracts with these individuals, which further included language on listing and 
commissions to be earned on future sales. Receiver was involved with back-and-forth communication to 
process independent contractor contracts with the following individuals. 
 

 Nitika Pandey, Sales and Marketing 
 David Amaral, Sales and Marketing 
 Josie Wong, Sales and Marketing 

 
As of the Start Date, the sales team had various outstanding invoices related to sale and marketing as well 
as future expected costs. The Receiver reviewed documentation from the sales team, including confirming 
invoice amounts with vendors and understanding each vendors role and importance, and reviewed the 
sales and marketing budget, to be included in the overall project budget. A snapshot of the current draft of 
this budget is included.  
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Service Upfront cost Monthly cost Notes 

DocuSign  $                          6,187.50   -  Paid annually 

BDX  $                          2,195.00   $               675.00  
Listing Site- downloads onto Zillow, redfin, 

New Home Source and amny other websites. 

MLS  $                          1,014.00   -  Listing site. Paid annually. Great website for 
brokers to find listings. One of our best tools 

Sales Simplicity  $                          4,200.00   -  
CRM Software / SIMS. Used to input buyer's 

info and write contracts. Paid annually 

Cleaners  $                                     -     $               300.00  Cleaners estimate 

Parking Lot Maintenance  $                                     -     $               400.00  Maintenance for parking  

Garbage/ Portapotty     Who pays for this? Construction? Trying to 
figure that out 

Phone line/ phones/ WIFI  $                             656.60   $                       -    
Estimate for 24 months contract and 

installation for both offices 

Printer  $                                     -     $               300.00  Printer/ Scanner rental 

MSI Signage  $                          4,236.89   $            2,090.40  Signage/ A frames/ Bootlegs --OFFSITE! 

Brochures/ Floorplans  $                          4,770.00   -  Brochures/ sitemaps for both projects 

Banners  $                          4,000.00   -  
Banners -- ONSITE BANNERS! Huge banner on 

the building advertising "For Sale" "New 
Homes" 

Office supplies  $                             300.00   $               200.00  Estimate 

Business cards  $                             190.00   -    

Long form disclosures  $                          3,000.00    
Estimated cost if we need to re-do the long 

form disclosures 

Hardhats/ Vests/ Booties  $                             753.33   -  For tours and safety. 

 
 
 
As of the Start Date, Receiver needed to review various white reports that had been previously submitted 
to the CA Department of Real Estate (DRE) for possible adjustments or resubmission due to changes that 
would require additional DRE processing.  This work is still in progress as it has not yet been determined 
if reports require any further submission to the DRE. Receiver is tracking requirements with the required 
scrutiny to ensure units will be able to close the day they are physically ready. This effort included the 
following tasks. 
 

 Finding and reviewing the status of the DRE budget,  
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 Finding and reviewing the CC+Rs,  
 Finding and interviewing the proposed HOA, expanded in more detail below, 
 Interviewing possible title and escrow replacement, which included meeting with title builder 

department, interviewing and meeting with existing title and escrow team to determine their 
ability to continue, meeting with prior DRE and counsel to review expected work required to 
ensure what if any information need to be adjusted with the DRE.    

 Receiver has talked with the following individuals in this effort 
o National Construction and Title team at Fidelity. Discussions involved white report 

process, process for amended previously filed reports, DRE requirements and timelines 
o Title and Escrow expert at Granite Escrow 
o Counsel for Old Republic, Escrow for Old Republic 
o David Amaral who has extensive knowledge of white reports and DRE requirements 
o Prior DRE counsel for Silicon Sage 

 
 
In addition to working to finalize any and all DRE requirements, the Receiver has interviewed the HOA 
company contemplated by SiliconSage to review their proposal and scope and review timing of hire and 
sale. Receiver has spoken with the following individuals: 
 

 Brian Phillips and Bill Bavelas from Bridgeport. Discussion involved HOA requirements, the 
board, at what point in the sale process the HOA can be hired, voting requirements and budget 

 
The items discussed above have been the focus of the Receiver over the past weeks. The Receiver will 
continue to update on focus items and progress.  
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M E M O R A N D U M 

 
TO:  File 
FROM:  David Kieffer 
DATE:  July 15, 2021 
SUBJECT: Osgood and Almaden Construction Management 
_____________________________________________________________________________  
 
Stapleton Group in its capacity as Receiver for SiliconSage, et al stepped into the leadership role on the 
construction of the Osgood and Almaden projects on April 23, 2021 (“Start Date”). Since the Start Date, 
Receiver has taken on numerous tasks in order to keep the projects on track and has done significant work 
to finalize incomplete tasks required to get the projects in a position to start construction. This 
memorandum serves as an update to the last memorandum dated May 24, 2021. It provides updates to the 
May 24, 2021 memorandum, details work that has been completed since, and details work that is still in 
progress and will continue.  
 
Design and Construction Completion 
 
Many elements of the Osgood and Almaden projects require continued forensic design review and 
planning for all construction completion.  
 
One of the outstanding items noted in the prior report was the Osgood hand railing. There were possible 
large-scale flaws that would cost in excess of $1MM and the receiver was bringing the structural 
engineers back on site to review. As of the date of this memo, the Receiver has brought the structural 
engineers back on site, the engineers have reviewed the hand railings, and it has been determined that the 
errors in the work performed by SiliconSage cannot be fixed. The hand railings need to be completely 
redone. The Receiver is now working with various companies to solicit bids for rework. Once a company 
has been selected, the rework will begin. 
 
As of the Start Date, final water and mold-related remediation requirements were unknown. The Receiver 
has worked with Suffolk to solicit competitive bids for the remediation work at both sites. Cost savings 
were achieved at both Osgood and Almaden sites for total savings of $82,775 and $21,600, respectively. 
BLUECAL was selected for Osgood and work began on 7/9/21. PAS was selected for Almaden and work 
began on 7/12/21.  
 
The architect of record, who is required for this project, is not completing work in a timely manner and 
both the Receiver and Suffolk have spent excess time to try and push the design team faster.  The primary 
issue is all design changes and or reviews require lead input from the architect of record. This work 
product is not happening fast enough and causing a bottleneck for the project.  As such, the receiver has 
sought bids to enhance the design teams abilities.  Specifically, the Receiver has identified Swinerton 
management consulting to propose a scope to support the design team in ways that work can get done 
more efficiently at both Osgood and Almaden.  The goal of this effort is to enhance the design team to 
have the functionality of a replacement architect of record, without replacing the architect of record.  This 
effort is critical, and the Receiver is working with lender for approval.  
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Budget / Finances 
 
As of the Start Date, no complete project budget existed. Upon receiving the May draw request, prepared 
by TriGate, and additional details regarding project costs, the Receiver’s priority task was to determine 
how to use the May funds, as there were not enough to cover the full launch of all project start-up 
requirements. The next priority was to prepare a static budget. The budget preparation process has 
evolved significantly since the last report. There were significant unknowns in the budget information 
received from TriGate. Many contracts did not include all necessary work. The Receiver has been 
working hand in hand with Suffolk to go out and get bids for the work that was not initially considered 
but that is required. This process has required more time and effort on the Receiver than originally 
anticipated.  
 
The Receiver anticipated Suffolk would be more hands on in their efforts to get budgeted numbers and 
competitive bids. In reality, the Receiver has had to be much more hands on with Suffolk to push them to  
get competitive bids for work required, and to share these bids with the Receiver, in order to select the 
best bid for the work. As a result, the Receiver has not only been preparing the budget, but has also had to 
closely manage the process of working with vendors, obtaining bids from vendors, and reviewing 
competitive bids with Suffolk to determine which vendors are best for the various jobs.  
 
The Receivers team, working directly with Suffolk, is helping to oversee and directly manage on site 
activity, contracts, budgeting, the design process, Suffolk, the sales and marketing team, and all 
accounting functions.  In addition to regular management functions, the receiver has had to get very 
involved with problem solving job issues to help agree on completion scope and bids.  The receiver, 
through his team, has been instrumental in reconciling relationships with old subs, which in turn has 
permitted the use of these subs for savings beyond what a new sub would have cost. 
 
As mentioned above, the Receiver has been pushing Suffolk to get multiple competitive bids for all work 
required so the best economic decisions can be made. One area where the Receiver has realized cost 
savings is in general labor costs. Suffolk had chosen to use Fuse, union labor contractors for all general 
requirements on the project. The Receiver reviewed the project requirements and determined union labor 
was not required as the project is being privately funded. As a result, the Receiver requested quotes for 
non-union labor. The non-union labor pricing is approximately half the amount that Fuse would have 
been. Specifically, Almaden labor would have cost approximately $1.4MM with Fuse, versus 
approximately $500,000 with non-union subcontractors. Similarly, Osgood labor would have cost 
approximately $657,000 with Fuse versus approximately $265,000 for non-union subcontractors.  
 
In addition to managing the budgeting and cost to complete forecast, the Receiver and his team have set 
up all accounting books and records to track all payments made in conjunction with the completion of the 
projects. The Receiver and his team have also implemented an accounts payable procedure that includes 
the necessary controls for approving and ensuring that all invoices are properly funded within the budget. 
A key component of this process is obtaining the required conditional and unconditional lien releases 
from the various subcontractors for performing work on the projects.  
 
Agreements / Contracts Negotiated 
 
One of the vendors identified as immediately needed as of the Start Date was Lovazzano Mechanical, Inc 
(“Lovazzano”). Lovazzano was needed for the forensic inspection of projects including the plumbing 
systems and determining the scope of work needed to complete the projects. The initial bid from 
Lovazzano to get the HVAC system operational at Osgood was $158,470. After Receiver’s team 
reviewed the proposal and discussed with Lovazzano, the proposal was reduced to $109,500, yielding 
cost savings of $49,000. 
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Trencore was the stucco company previously hired to work on both Osgood and Almaden. Trencore was 
not willing to return to the project when Suffolk reached out to restart work. After visiting the sites and 
noticing stucco installation issues, the Receiver decided it was necessary to re-engage Trencore and 
address the previously installed work that was done incorrectly. The Receiver’s team first reached out to 
the main point of contact at Trencore for reengagement. When that was unsuccessful, the team reached 
out to the owner of Trencore. An agreement was reached between the Receiver’s team and Trencore for 
Trencore to return to the projects to finish all required stucco work, as well as address all rework needed 
to meet industry standards.  
 
The following is a list of all vendors that have been engaged or re-engaged and are ready to begin work or 
have already begun work. 
 

Osgood  Almaden 
Vendor Description  Vendor Description 

Helix Electrical  Helix Electrical 
MGR General Req.  MGR General Req. 

BluCal Mold Remediation  
East Bay 
Door Door installation 

Republic Dumpsters  PAS Mold Remediation 
Bulldog Door installation  MCA Waterproofing consultation 
MCA Waterproofing  Tara Coating Waterproof installation 
Trencore Stucco  Trencore Stucco 
Lovazzano HVAC  Lovazzano HVAC 
ACIES Electrical Engineer  MCH PG&E 
Daley's Drywall  ACIES Electrical 
Citylift Car stacker  FUSE Hoist 
Lynn Safety Safety coordinator  FACS Forensic mold review 
FACS Forensic mold review  Kopman Playground equipment 

Kopman Playground equipment  Vintage 
Appliance packages and 
finishes 

Vintage 
Appliance packages and 
finishes  Rick Stover Landscaping 

Hohbach-lewin Structural Engineer    
Penhall 
Scanning Concrete    
Rick Stover Landscaping    

 
 
Ancillary / Legal / Insurance  
 
Insurance policies for Osgood were pending for renewal on 6/1/2021. The Receiver began working with 
the existing broker to renew the policies, while also reviewing alternative insurance options to obtain the 
best price. In reviewing the policies up for renewal, it was determined the wrong policy was in place. 
Osgood requires a builder’s risk policy and that was not what they had in place. Through working with a 
new broker, the Receiver successfully renewed a Builders Risk insurance policy prior to expiration.  
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The WRAP insurance policy also required negotiation by the Receiver. The current broker was not able to 
explain the situation to the carriers and the carriers were not willing to negotiate. The Receiver brought in 
a new broker who worked with the carriers to explain the situation. The Receiver’s broker successfully 
negotiated the policy, ensured premiums did not increase, and was able to get a more favorable rate. 
 
Almaden insurance policies are pending for renewal on 9/1/2021 and the Receiver is still working on 
renewing these policies at the best price.  
 
Sales and Marketing 
 
Just prior to the Start Date the sales team was brought back to start their required processes. This team is 
made up of three key individuals responsible for marketing, advertising, and selling the condominiums.  
 
Once Receiver took over, contracts needed to be entered into by the Receiver with the sales team to hire 
them on as independent contractors.  
 
While working with the Sales and Marketing team it was brought to the Receiver’s attention that the team 
had not been tracking any upgrade items that were sold. For example, individuals had purchased EV 
charging stations, upgraded kitchen appliances, and the sales team did not track what was purchased and 
for which unit, for both Osgood and Almaden. This lack of information resulted in additional work for the  
Receiver. The Receiver immediately reached out to Vintage Design, Inc., (“Vintage”) the company 
responsible for all work related to unit upgrades. Once the Receiver obtained the necessary information 
from Vintage, they communicated the information to the sales and marketing team so the team could 
properly update all unit information. The Receiver has also had to work with the sales and marketing team 
to understand which unit sales have been canceled to ensure those units no longer receive the personalized 
upgrades.  
 
The Receiver is still in the process of reviewing various white reports that had been previously submitted 
to the CA Department of Revenue (DRE) for possible adjustments and resubmissions. The Receiver is 
engaging DRE counsel to assist in a full review and assessment of the white reports. 
 
The items discussed above have been the focus of the Receiver over the past weeks. The Receiver will 
continue to update on focus items and progress.  
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MEMORANDUM 

TO:  DAVID KIEFFER & DAVID STAPLETON  

FROM:  ADAM AULTZ    

DATE:  JULY 15, 2021 

SUBJECT: OSGOOD AND ALMADEN CONSTRUCTION MANAGEMENT 

 

David –  
 
Thank you for your May 24 “draft” memorandum identifying steps the Receiver has taken on the Osgood 
and Almaden projects.  TriGate obviously has both deep knowledge of and deep interest in those projects, 
and we appreciate the insight into the steps taken so far.  Our understanding from the Receiver’s counsel is 
that your team is willing to re-engage on regular calls on project and case status calls, and we look forward to 
those as well.  Please let us know when you would like to schedule those calls, and whom you expect to 
attend.     
 
One item we do not see discussed is whether the Receiver has replaced Pritchard’s role or otherwise has 
engaged a construction manager.  How is the Receiver managing Suffolk and other vendors? 
 
With respect to the balance of the draft memorandum, we have a number of comments below.  In many 
instances, our comments below clarify whether a project or issue was an artifact of SiliconSage’s actions or 
inactions, TriGate’s efforts to put the project back on track for May and September 2021 completions, or 
arose subsequent to TriGate.  The comments are not exhaustive, but instead are merely examples or 
clarifications related to the items listed.  We believe that you may have much of the information below 
already, as much of the listed work was discussed among TriGate, Acres and the Receiver while we were 
negotiating the three-party agreement.   
 
For convenience, we track the organization from your draft memo.  Please let us know if there are any items 
you want to discuss on our next call.   
 
Design and Construction Completion 
 
We of course agree with your characterization that SiliconSage’s financial and organizational difficulties left a 
considerable amount of work in uncertain states of progress, and other work to be salvaged or 
reallocated.  We have expanded on your comments below, including inserting several relevant dates covering 
the months’-long period in which TriGate put the projects back on track:  
 

Vendor Comment from Memo Further Comment/Dates 

Suffolk Construction  

TriGate flew to Silicon Valley and 
toured/interviewed three separate 
general contractors. TriGate 
received proposals from two and 
one declined. TriGate negotiated 
the CM agreement with Suffolk 
which was largely completed and 
was awaiting comments from 
Receiver for months. 

Rodolfo Chacon  
Pikesh Desai 

 

TriGate engaged these individuals 
through hourly consulting 
agreements.  They are both 
former SiliconSage 
designers/architects with 
important carry-over knowledge 
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of the projects that TriGate did 
not want lost given the transition 
to a new construction manager. 

Lovazzano Mechanical, Inc. 

Forensic inspection of projects 
including: inspection of all 
plumbing systems and determine 
scope of work to complete the 
projects, report any deficiencies 
of installed systems in regard to 
code compliance, review signed 
inspection tags. 

TriGate engaged on April 22, 
proposal recommended by 
Suffolk in May 

Bay Area High Reach 
Erection and dismantling of 
frames and planks per OSHA 
regulations and local codes. 

TriGate executed contract with 
Bay Area on March 16.  Contract 
required additional work with 
Suffolk, Fuse was hired to 
confirm safety of scaffolding 
 

ACIES Engineering 

Mechanical, electrical, and 
plumbing engineering and design 
assistance for the completion of 
MEP's involvement within the 
projections' construction 
administration phase. 

TriGate discovered unpaid 
invoices dating to 2018 and was 
investigating how invoices that 
old could be outstanding prior to 
moving forward further with this 
group 

Kopman 
Installation of Kopman 
equipment. 

TriGate directed Pritchard to 
work with Kopman to hold off 
on the playground equipment 
installation as it was premature to 
install given the delays at the 
project. 
 

Hobach-Lewin, Inc. 
Structural engineering and 
consulting services. 

TriGate tasked Pritchard with 
engaging this group and their bid 
was received on April 23 
 

Helix Electric 
Elevator startup and inverter 
battery installation 

TriGate reviewed the proposal on 
April 13, approved by Pritchard 
on April 19 
 

 
This is not a complete list of contractors or projects, just clarifications to listing made in your draft 
memo.  Please let us know if you have a need for a more comprehensive list. 

 
We have clarifications with respect to the timing and substance of other projects you have listed, as well: 
 
o The “large scale flaws” (for example, the hand railings) were first identified by TriGate and called out 

for the Receiver’s benefit when TriGate flew out to Silicon Valley to meet personally with the 
Receiver’s team after appointment by the courts. At the time of the handover, TriGate had received a 
$1 million proposal for the handrailings alone from Suffolk but was working with Pritchard and 
Rodolfo Chacon for more cost-effective alternatives.  Our understanding is that you continued to 
work with Rodolfo on this. 
 

o TriGate engaged the mold inspector on April 5, with work in progress as of the transition on April 23. 
  
o TriGate is not aware of an “abandoned vehicle.”  There was, however, a simulated security car placed 

on site at the recommendation of the security vendor as a deterrent to further break-ins. 
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o TriGate’s understanding is the excess fill dirt originated at Almaden with the construction of the 

pool.  Because the property had a clean environmental study required by the senior loan, TriGate did 
not believe there was any issue with it sitting on the site, but rather would eventually become 
problematic for site maneuverability. Fuse was asked to provide a quote to haul off the excess dirt 
upon confirmation the projects would not need it.  

 
o TriGate engaged both the scaffolding company and the vendor (Fuse) to move the man hoist for 

PG&E access. 
 
Again, we can discuss further if you need to update your records. 
 
Budget/Finances 
 
We do not think that the draft memo accurately describes the May draw or its purpose.  As you probably 
recall, TriGate had not yet prepared a formal draw request because it was funding invoices on its own. After 
negotiation of the three-party agreement, Acres had requested a 30-60 day budget to estimate the potential 
outlay of monies needed if it was collectively decided to commence construction and have Acres fund further 
protective advances.  TriGate was in the process of working with Suffolk and Pritchard to reconcile the 
remaining outstanding invoices. So, given Acres’ request, a simple budget was sent on 4/1 and was a best 
estimate as much of the work to finalize the budget still needed to be done. TriGate was trying to be a good 
partner and provide some sense of monies needed based on the request and knowledge at hand and collective 
desire to recommence construction once the three-party agreement was to be approved by the courts.   
 
Further, at the time of the draw, TriGate’s understanding was that Acres did not have additional money 
allocated to fund these loans, and desired to fund the least amount of monies possible to bide time until the 
three-party agreement was confirmed and then TriGate could recommence funding. The amount provided 
was not expected or even intended to be a fully-budgeted amount, but rather an interim amount to get the 
projects back on track as items were further diligenced. 
 
We cannot determine whether the Receiver’s statement that “[p]rior to the Start Date, it appears to have been 
the practice to allow payables to age and not to pay them timely” refers to SiliconSage (in which case it is 
accurate) or to the period of TriGate stewardship (in which case it would be not just inaccurate but actively 
misleading).  Certainly we agree that SiliconSage left the project in a challenging position, carrying debt, 
unpaid invoices, incomplete projects and an uncertain future.  It was TriGate that put the projects back on 
track, including much of the work that the Receiver ascribes to its own effort in the draft memo.  To be sure, 
there were invoices unpaid at the time the Receiver assumed control of the project.  However, many of those 
were attributable to TriGate investigating expenses occurring under SiliconSage’s management, with the 
balance arising almost entirely during the extended limbo period during which the Receiver first agreed in 
principle to the concept of a three-party agreement with Acres and TriGate and then to its terms, only to 
walk away.  During that limbo period, TriGate remained in direct contact (through Pritchard who had spent 
considerable time reaching out to all vendors per TriGate’s direction prior to the Receivership) with all 
subcontractors and other vendors, which presumably is at least in part why they remained in place for the 
Receiver to list in its draft memo. 
 
As for several of the specific items: 
 

o Vendor invoices. TriGate brought current and funded with its monies all invoices that it could verify 
when it assumed control of the project, investigated the others and kept subcontractors and other 
vendors on standby as it worked to renegotiate subcontracts, which was partially delayed by the 
Receiver’s lack of response on proposed language.  TriGate managed invoices for ongoing work as 
well as possible given the uncertainty from both SiliconSage’s management and the Receiver’s in-then-
out posture. 

 
o Taxes.  TriGate agrees with the amount outstanding.  TriGate had planned on paying it upon Court 

approval of the three-party agreement. 
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o City of Fremont.  Most of the amount sought by Fremont was for SiliconSage projects other than 

Osgood (specifically, Peralta). TriGate contacted the city planner on April 5 to address.  The 
discrepancy from the budgeted amount arose because TriGate planned the 30-60 day budget before it 
was able to address with the city.  

 
We find it unsurprising that there may have been some “additional work” that was not included in TriGate’s 
in-progress efforts (TriGate’s efforts were, by agreement, focused on cleaning up SiliconSage’s mess and 
restarting construction while further diligence was being completed), but do not see any listing of that 
incremental work in the memo.  Can you please expand on what that additional work entails? 
 
Agreements/Contracts Negotiated 
 

Thank you for the list of subcontractors and other vendors, which appears to map to the list of 
subcontractors and other vendors with which TriGate & Pritchard were in regular discussions prior to April 
23 (in some cases having waited weeks for the Receiver to approve updated language for subcontractors).  We 
would appreciate learning whether your team negotiated any terms materially different from the terms that 
TriGate had in place prior to the Start Date.   
 
Further, your memo fails to mention that TriGate flew out to meet the Receiver on February 11 in order to 
tour the Receiver through the projects, provide a detailed verbal history and overview, along with providing 
more color on historical SiliconSage operations and properties (to the best of its knowledge). As noted 
before, TriGate previously flew to Silicon Valley to interview and tour three separate general contractors, 
selected and negotiated terms with Suffolk Construction along with hiring certain consultants that had great 
familiarity with the projects.  
 
Ancillary/Legal/Insurance 
 

We agree that insurance is essential and, given the delays (including the delay from negotiating then 
abandoning the three-party agreement), likely costly as well.  TriGate had negotiations complete for 
extensions through TriGate’s projected construction end dates.  In your next memo and update, can you 
please provide the costs and term of the extensions that the Receiver has negotiated? Also, how did you 
factor in further delays based on the amount of downtime that has elapsed since Receiver took over full 
control of the projects without construction recommencing? 
 
Sales and Marketing 
 

As our prior correspondence has reflected, TriGate secured the ability to continue to sell condominiums 
while the Receiver continued its review of the three-party agreement.  TriGate negotiated the independent 
contracts with the sales team, made ongoing good-faith payroll payments to keep them engaged, established 
the email addresses necessary for ongoing sales, and sent out updates to contracted buyers.  TriGate had 
received but not yet approved a marketing budget, and appreciates your snapshot of the invoices the Receiver 
assumed as well as the anticipated marketing costs.   
 
TriGate had the DRE and HOA updates as next-stage tasks, and appreciates your update on them.  Can you 
provide a further update on the communications with the DRE, as well as any anticipated or proposed 
modifications to the sales contracts?  Further, TriGate was also working with the sales team to requalify 
potential buyers with new mortgages. Can you provide a further update on that process and an update on the 
remaining in-place sales contracts?  
 
Again, thank you for providing this draft.  We look forward to the next iteration, and the ongoing “updates 
on focus items and progress” you are planning.  
 
Sincerely,  

  

Case 3:20-cv-09247-SI   Document 183-2   Filed 09/10/21   Page 52 of 57



 
 
 
 

EXHIBIT 7 

Case 3:20-cv-09247-SI   Document 183-2   Filed 09/10/21   Page 53 of 57



 

 

MEMORANDUM 

TO:  DAVID KIEFFER & DAVID STAPLETON  

FROM:  ADAM AULTZ    

DATE:  JULY 30, 2021 

SUBJECT: OSGOOD AND ALMADEN CONSTRUCTION MANAGEMENT 

 

David –  
 
Thank you for sending your July 15, 2021 memo on July 21, 2021 captioned, “Osgood and Almaden Status 
Update 7.21.2021 DRAFT for Acres & TriGate.”  We appreciate the written updates and likewise look 
forward to the resumption of regular progress update calls.  We note that these communications have had a 
material impact on the projects.  For example, TriGate strongly advised the Receiver to consider labor 
contractors other than Suffolk’s preferred contractor (Fuse); according to the memo, the Receiver has heeded 
that advice, and appears poised to capture more than $1 million in labor cost savings as a result.  Can you tell 
us which labor group you plan to go with?  As discussed on our May 26th telephone call, TriGate had 
previously identified HJ Rabbit as a potential labor alternative who had familiarity with the projects and was 
often times equally if not more competitive on pricing as compared to Fuse.  
 
This memo, like the first one you forwarded, is labeled “DRAFT.”  Have you revised or finalized either 
memo?  Did you review and update your draft May 24 memo with respect to our responses or otherwise?  
May we please have a copy of the final memos as well?  In addition, we would also very much appreciate 
answers to the questions we asked in our response memo dated July 15.     
 
Our clarifications, corrections and questions for this July 21 “Draft” memo are below, tracking the structure 
of your document.  As with our comments on your May 24 document, we have kept our comments here at a 
high level.  We are happy to discuss any of these items – or possible improvements to the projects and project 
speeds – on our next call.   
 
Design and Construction Completion 
 
As you know, in February 2021, TriGate’s construction management consultant, Pritchard, forecast a possible 
Osgood completion by the end of May 2021.  That date slipped when the three-party agreement negotiated 
among TriGate, Acres and the Receiver stalled, and slipped further when the projects transitioned to the 
Receiver upon the Receiver’s assumption of control.  We now are two full months past Pritchard’s projected 
completion date for the first project.  Your memo, however, does not provide a proposed completion date 
for either project.  Can you provide those?   
 
As part of explaining ongoing delays, your draft memo criticizes both the architect of record (“not 
completing work in a timely manner”) and Suffolk (“The Receiver anticipated that Suffolk would be more 
hands on in their efforts to get budgeted numbers and competitive bids”).  Those issues are precisely why 
TriGate engaged Pritchard during our stewardship.  Pritchard also was instrumental in securing costs savings.  
For example, Pritchard was instrumental in identifying the issues with Suffolk’s labor contract sourcing, and 
in working with Rodolfo Chacon in pursuing project alternatives for the hand railing remediation. Have you 
sought or engaged a similar team?   
  
Budget/Finances 
 
Your draft memo mentions work in preparing “a static budget” for the projects but does not provide any 
information about the budgets that have been prepared.  Can you provide them?   
 
Your draft also returns to the idea that there were “significant unknowns in the budget” when the Receiver 
assumed control of the projects and reiterates the discussion from your last memo about the scope of the 
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May draw.  Without repeating the entire prior back-and-forth from our July 15th response memo, we would 
remind you that at the time of the May draw, Acres did not have additional money allocated to the project 
loans, and the draw was designed to be the minimum necessary to keep forward momentum on the projects 
while TriGate triaged SiliconSage project work and accounting.  TriGate also of course was putting its own 
time and TriGate’s own money into the projects, which is largely how many of the subcontractors and other 
vendors were retained or identified.  It was TriGate, not the Receiver, that took over the projects from 
SiliconSage, and it was TriGate, not the Receiver, that had to unpack and unwind SiliconSage’s 
mismanagement of the projects and their contractors.  To maximize efficiency and minimize construction 
and carrying costs, TriGate was doing the forensic and budgeting work even as it also was restarting 
construction. In previous conversations with Acres, who was focused on recommencing construction quickly, 
they acknowledged that completely stopping construction to formulate new budgets was not desirable and 
budgeting/construction should happen in tandem so as not to cause further delay. It appears that is no longer 
the case – can you please provide an update on the status of budgeting and work recommencing?   
 
Agreements/Contracts Negotiated 
 
Thank you for your contract listing and explanations, which track our understanding of the projects when the 
Receiver assumed control.  We would appreciate an update on Trencore on our next call, so we can better 
understand the issues. 
 
Ancillary/Legal/Insurance 
 
We would be interested in further details of the new insurance arrangements for the properties.  As you will 
recall from the coverage summaries provided by the broker to the Receiver in early March, Osgood had 
builder’s risk/vacant property coverage effective 12/1/20 – 6/1/21.  So – with move-ins delayed and further 
construction work needed – we are not surprised that the Receiver has had to source new coverage.   
 
In our last correspondence, we asked for the costs and terms of the extensions that the Receiver negotiated, 
but those costs and terms are not in this memo, either.  Can you please provide them?  We would appreciate 
the same information on the WRAP policy.  How do those policies account for the downtime on the project? 
How have you negotiated the policies in conjunction with the estimated timeline for completion?    
 
Sales and Marketing 
 
Your memo mentions unit “sales that have been canceled.”  Can you identify those for us as well as provide 
an updated spreadsheet of units at each project that are still under contract? Also, has there been any updated 
correspondence with currently contracted buyers that you could share with us?  
 
Like your May 24 draft, this draft memo mentions review of and possible revision of California DRE 
submissions.  Also like the May 24 draft, this memo does not identify the revisions being contemplated. Can 
you let us know what the Receiver contemplates here?  We previously had preliminary discussions on DRE 
and HOA updates, and would like to understand how those issues are progressing. 
 
Thank you again for this draft.  We look forward to answers to our questions and any other updates you can 
provide. 
 
Sincerely,  
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MEMORANDUM 

TO:  DAVID STAPLETON  

FROM:  ADAM AULTZ    

DATE:  AUGUST 19, 2021 

SUBJECT: OSGOOD AND ALMADEN CONSTRUCTION MANAGEMENT 

 

David –  
 
I am writing to memorialize our conversation yesterday afternoon regarding Stapleton Group’s oversight of the Osgood 
and Almaden condominium projects.  
 
By way of history, our last conversation was on May 26, 2021, when you and David Kieffer agreed to provide more 
frequent updates to TriGate. Since then, we have had no further conversations, just one additional memo dated July 21, 
2021, in which you asked TriGate to suggest a few times to connect. On July 28, 2021, TriGate proposed two possible 
times, but received no response. We then followed up with a response memo on July 30, 2021, requesting a time to 
connect to which, again, we did not receive a response. We finally heard from you on August 17, 2021, and immediately 
organized an “update” call which we had on August 18, 2021 (84 days after the last time we spoke).  
 
On the phone call, you seemed to know very little about what is happening at the projects and deferred all questions to 
David Kieffer, who never had contacted us and was not available for yesterday’s call.  However, you shared with us 
several very concerning points.  You stated that your call was a simple “courtesy” to let us know that construction 
budgets have ballooned so much that that the projects are at a point where “Acres could take a hit to principal” and 
“recovery to TriGate in a junior position is severely impaired”.  
 
When asked about a construction update and updated timeline, you did not have any answers.  You did not know the 
current status of either project.  You did not know the expected completion date.  You did not know the amounts spent.  
You did not know the cost to completion.  When asked about the reasons for time delays and construction cost 
overruns, you had no answer for any reasons for these occurrences. 
 
When asked if there was a finalized agreement with Acres, you stated it was not finalized and you didn’t really know the 
details other than you “thought” it was at a 6.0% interest rate on new funding, and there is a chance that the projects 
cannot pay Acres in full with interest.  
 
When asked if you all had hired a construction consultant to help with the cost overruns, you stated that David Kieffer 
hired a few people internally to oversee Suffolk, but no outside consultant had been retained.  
 
Lastly, you said that there is likely a possibility of zero recovery. As to why, you were unable to provide any information 
or detail. 
 
Our agreements with SiliconSage were structured so that TriGate could remedy breach by SiliconSage by asserting our 
contractual rights on the project and assuming governing and management control.  We exercised those remedies, 
obtained control of these projects, and were ramping up construction when your group pushed TriGate aside.  We 
decided not to oppose the insertion of Stapleton as Receiver because you and Acres represented that you would work 
with us and allow us to manage.  That could have been the right result for everyone.  Unfortunately, the Receiver and 
Acres chose not to follow through with a three-party agreement, and since that time, the management of the projects has 
led to the serious cost overruns and delays that you are now reporting. It did not have to be this way.   
 
We left the conversation that David Kieffer, who is in control of the projects, would call us whenever he is available 
again, hopefully on Monday, August 23. We certainly welcome that call sooner rather than later to understand from 
someone who knows, what is going on at the projects.  
 
Sincerely,  
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May 18, 2021  

VIA EMAIL:  
KANDRASSY@SWELAWFIRM.COM 

Kyra Andrassy 
Smiley Wang-Ekvall, LLP 
3200 Park Center Drive, Suite 250 
Costa Mesa, CA 92626 

Re: SiliconSage Information Request 

Dear Kyra: 

I am writing to follow up on TriGate’s information requests to the Receiver’s Office.  
This is one of three letters we are sending today. 

While TriGate was managing the projects at Almaden and Osgood, the Receiver from 
time to time provided to TriGate documents and information about the equity investors in the 
Receivership and related documents.  During a call among Adam Aultz, TriGate’s counsel Joe 
Wielebinski, the Receiver and you on April 19, the Receiver said that cooperation would 
continue.  TriGate memorialized its additional requests on April 21.  The Receiver has not, 
however, provided any further information or documents. 

Please let us know when we can expect cooperation with TriGate’s need for information 
on the following topics: 

 List of all equity investors in the Receivership including entities and individual 
owners of such entities, if known;  
 

 List of all loans made to the Receivership entities including the name of the entities 
and individuals who made the loans; 
 

 List of people involved in fraudulent condo sales and loans (both entities and 
individuals); 
 

 All loan agreements, evidence of when money was wired, recording documents, etc.; 
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 All condo sale/financing agreements and all information on the flow of funds such as 
wiring instructions, whether through the title company or direct;  

 
 The documents produced by Old Republic Title Company; and 

 
 The proposed treatment that each constituent is to receive from the Receiver in the 

estate. 
 

We expect the Receiver to honor its prior commitment, which will save all parties and the 
estate unnecessary costs.  Indeed, TriGate’s interests are strongly aligned with the Receiver in 
rooting out fraud or other malfeasance that otherwise would prejudice the estate.  Conversely, if 
there are documents or information that the Receiver is unwilling or unable to share with 
TriGate, please let us know so we can pursue legal process. 

We look forward to a response this week, by May 21. 

 

Very truly yours, 

 
    Brian G. Selden 

cc: Joseph J. Wielebinski 
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 May 18, 2021  

VIA EMAIL:  
KANDRASSY@SWELAWFIRM.COM  

Kyra Andrassy 
Smiley Wang-Ekvall, LLP 
3200 Park Center Drive, Suite 250 
Costa Mesa, CA 92626 

Re: SiliconSage Status Reports 

Dear Kyra: 

I am writing with questions about the Receiver’s statements in his two filed Status 
Reports.  Specifically, the Receiver’s “First Quarterly Report and Recovery Plan” filed on April 
30, 2021, states that the Receiver has, “[f]or a number of reasons,” decided to move forward with 
Acres and without TriGate’s involvement in the Almaden and Osgood projects.  TriGate requests 
a prompt explanation as to what those “other reasons” are.  

The Receiver’s own reports confirm TriGate’s deep and essential investment in the 
projects, with both financing and construction management.  As the Receiver wrote to the Court 
just two weeks ago, “Both projects [Almaden and Osgood] were at risk of foreclosure last year 
when TriGate Capital (“TriGate”) agreed to come in as a joint venture partner to fund the 
remaining construction costs as a preferred equity holder of the owner of the project.”  
Receiver’s First Quarterly Report and Recovery Plan (April 30, 2021), Dkt. 117, 7:11-14.  
Because of that central role, the Receiver’s first status report singled out TriGate (and Acres) for 
early negotiation and collaboration: 

At present, with respect to the real property assets, the Receiver is focusing his efforts 
on: 

 
 working with the lender and preferred equity partner of two in-process, 

midconstruction projects referred to as “Almaden” and “Osgood” that are 
nearing completion with the goal of negotiating a go-forward plan for 
completion and sale that includes a fair payout for the receivership estate. 
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Dkt. 82, 3:15-20.  The Receiver no doubt drafted – and TriGate certainly understood – this 
statement as a reference to the negotiated three-party Settlement Agreement among the Receiver, 
Acres and TriGate.  TriGate of course agreed with the approach.  Had that agreement been 
presented and approved, TriGate could and would have continued construction on the projects, 
and Osgood could be nearing completion today. 

Yet the Receiver’s First Quarterly Report and Recovery Plan filed on April 30, 2021 
walked back the prior collaboration.  The Report recites that the Receiver had been continuing 
“discussions” with TriGate about financing (“[t]he Receiver has had extensive discussions with 
both TriGate and the secured construction lender, Acres Capital (“Acres”), about funding this 
project to completion.”), Dkt. 117, 7:11-14 (in section referencing Almaden project specifically), 
but that statement is only partially true.  The “extensive discussions” between the Receiver and 
TriGate preceded the Initial Status Report; the Receiver neither proposed nor sought financing 
terms from TriGate before the April 30 filing.   

Nor does the Receiver’s submission explain why the Receiver’s prior three-party 
proposal no longer applied.  Instead, the First Quarterly Report offers only a conclusory 
statement asserting a “deci[ion]” to move ahead with Acres alone: 

For a number of reasons, the Receiver has decided to move 
forward with Acres and is in the process of finalizing that 
arrangement, which will then be presented to the Court for 
approval. 

 
Id., 117:14-17.  
 

This recitation of “reasons,” without explanation, is particularly pointed for TriGate, 
which is not otherwise discussed in the First Quarterly Report.  The Report lists, for example, 
hundreds of purported trade creditors.  See Dkt. 117, 4:9-17 and Ex. B.  But the Report nowhere 
acknowledges that few of these trade creditors or amounts arise from Almaden or Osgood; unlike 
other entities within the Receivership, TriGate maintained both progress and the trades during its 
period of control.  Nor does the Report anywhere call out TriGate’s ongoing contributions.  

TriGate has invested substantial funds and time in the Almaden and Osgood projects, 
including working with – and contributing operating funds at the behest of – the Receiver before 
and after the Receiver assumed control.  TriGate therefore requests a written explanation this 
week of the “reasons” the Receiver has elected to pursue substantial additional financing with 
Acres at substantial (currently 18%) interest.  TriGate needs these materials in part so that it can 
be prepared to address any application that the Receiver makes. 
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Very truly yours, 

 
Brian G. Selden 

 
cc: Joseph J. Wielebinski 
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 May 18, 2021  

VIA EMAIL 
KANDRASSY@SWELAWFIRM.COM  

Kyra Andrassy 
Smiley Wang-Ekvall, LLP 
3200 Park Center Drive, Suite 250 
Costa Mesa, CA 92626 
 

Re: TriGate Proposal for Almaden and Osgood Completion 

Dear Kyra: 

Thank you for your May 12 response to TriGate’s updated proposal for completing the 
Almaden and Osgood projects.  Your email identifies four questions about TriGate’s proposal, 
which you label as the Receiver’s “concerns.”  Your letter does not, however, propose any next 
steps or resolutions.  I am writing to request a meeting as soon as possible to both address the 
Receiver’s “concerns” and to devise effective, efficient, productive next steps through which the 
Receiver and TriGate can (a) bring the projects forward for maximum return at minimal cost and 
(b) pursue any fraud that may impact the recovery for the estate and legitimate 
investors/creditors. 

Twice already the Almaden and Osgood projects have been on the brink of collapse.  
Twice already TriGate has stepped in to restore forward progress.  Osgood was facing imminent 
foreclosure in August 2020, only to be salvaged by TriGate’s substantial cash infusion.  Just four 
months later, more help was needed.  In December, the SEC filed its complaint, the general 
contractor was insolvent, and the project was facing worker departures.  TriGate exercised its 
right to control the projects, installed a sophisticated construction manager, and negotiated both 
construction costs and construction timing that would get the first project, Osgood, complete by 
May 2021.  To be sure, TriGate was motivated by its own investment in the projects, but just as 
sure, TriGate’s contributions were essential to the projects and benefitted all investors. 

The projects are in need of a third intervention, and TriGate wants to help.  In February 
2021, TriGate had Osgood and Almaden in position to be worked on throughout Spring 2021, 
with Osgood likely completing as early as this month.  Instead, both projects have been idled.  
And while the projects sit, the Receiver’s efforts – renegotiating, for example, a construction 
contract with Suffolk that TriGate had ready for signature three months ago – are duplicating 
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prior work, adding both time and cost to a project that was in hand.  Worse, the delays and 
changed management have allowed costs to escalate dramatically.  The staffing and fee proposal 
that the Receiver solicited from Suffolk reflected “new” quotes from Suffolk were more than 
50% higher than the costs that TriGate (with Pritchard’s assistance) had negotiated three months 
ago.  Insurance costs may go up by the same amount, and that process may be repeated with each 
materials vendor, tradesman and other in-demand subcontractor.  In the meantime, the Receiver 
has not followed up on its requested calls with TriGate to understand the project budgets nor, to 
TriGate’s knowledge, has the Receiver identified a skilled construction manager to provide (as 
had Pritchard) experienced review of invoices, work proposals and – above all – timing.   

The Receiver’s “concerns” with TriGate’s proposal, meanwhile, may be addressable 
through further discussion.  To address each of the four: 

(1) It seems to require that TriGate’s claim as a creditor (to be treated pari passu with what 
the proposal calls the “Other Creditors”) be senior to non-TriGate investors.  At this 
stage in the case and until we have a better understanding of the flow of money into and 
out of Osgood and Almaden, we cannot agree to the priority of one unsecured claim 
versus another. 

 
TriGate stands in a different position than other investors in three significant respects.  

First, other SiliconSage investors already have benefitted from TriGate’s investments; if not for 
TriGate’s investment in August 2020 and exercise of control rights in December, the projects 
would have collapsed.  Put another way, if not for TriGate, every earlier investor and “creditor” 
would have lost out months ago.  Second, alone among investors, TriGate already has – and, if 
permitted, will continue to – put its own time and resources into seeing the projects to 
completion.  Third, TriGate promptly met with the Receiver and his team on several occasions 
(including a trip to California) to discuss: (i) the status of the projects, (ii) critical information 
including proposed budgets, insurance and other critical expenditures necessary to preserve the 
projects;  and (iii) construction schedules and related issues to assist the Receiver in his 
assessment of the dire situation on the projects.  TriGate’s proposed higher priority reflects 
TriGate’s deeper involvement and more timely investments. 

Nevertheless, TriGate would like to hear any alternate proposals the Receiver may have.  
If the Receiver “cannot agree” to the priority that TriGate proposes and prefers, to what can the 
Receiver agree?  

(2) It requires that we take the position that money put in by creditors or investors that did 
not go directly to Osgood or Almaden but instead went to another entity not participate 
in any distributions from Osgood or Almaden (at least until TriGate is paid in full).  
Again, we are not prepared to make that commitment.  One of the things that we will be 
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looking at is whether some or all of the receivership entities should be treated separately 
or whether one or more of them should be determined to be a unitary enterprise.  We 
don’t know how that analysis will play out.  We cannot make the decision that Osgood 
and Almaden should be treated as standalone entities right now.  This proposal seeks to 
resolve the issue of how the net proceeds after Acres is paid off are distributed and the 
Receiver does not believe that is appropriate at this early stage in the case. 

 
Every Receivership constituent already has benefited from TriGate’s investment.  As the 

last (and most substantial) money in, TriGate unknowingly propped up a fraudulent scheme that 
otherwise would have collapsed on the other investors and “creditors.”  Moreover, TriGate’s 
money was committed to SPVs for the specific projects at issue; it was not there for investors in 
SiliconSage generally or (as it seems you may be saying) investors in other projects altogether.   

Again, however, the issue is insurmountable only if the Receiver chooses to make it so.  
Give us parameters that are possible, and perhaps we can reach a workable ground. 

(3) It is requiring that we increase the amount of Acres’ secured debt against the property by 
nearly $3 million to pay TriGate for the amount TriGate has apparently spent since the 
SEC filed its case.  This raises a few issues, including that some portion of this is pre-
receivership and would have the effect of elevating what is currently a potential 
unsecured claim to a secured claim. 

 
TriGate understands the Receiver’s concern in most other scenarios, but not in this one.  

The contributions to the Almaden and Osgood projects that TriGate made after the SEC 
complaint was filed were among the most consequential contributions in the entire history of the 
project; foreclosure was looming, and TriGate’s contributions preserved assets that otherwise 
would have wasted.  Moreover, the largest portion of those contributions were made with the 
Receiver’s full knowledge and encouragement, as TriGate provided funding to maintain the 
project while the Receiver, Acres and TriGate navigated the three-party Settlement Agreement.  
TriGate’s investments were both reasonable and necessary and are entitled to administrative 
priority status as the Receiver himself recently acknowledged.  TriGate’s contributions are 
especially reasonable in retrospect, as those contributions focused on project completion dates in 
May and August.  It is quite likely that the subsequent delays and cost increases will end up with 
a larger price tag than TriGate’s contributions – perhaps substantially so. 

Regardless, if the Receiver has a different perspective or proposal, TriGate is interested 
in hearing it. 
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(4) It seems to require that the Receiver exercise his business judgment and discretion in 
consultation with TriGate.  TriGate’s motivation is to be repaid.  The Receiver’s is to do 
equity.  These goals may not be aligned and that could create issues with the Receiver 
fulfilling his fiduciary duty to all of the interest holders. 

 
TriGate does not question the Receiver’s mandate to “do equity.”  TriGate does question, 

however, the directions the Receiver has chosen to pursue.  Taking control of Almaden and 
Osgood has cost the project three months of idle time, with all of the attendant cost.  Re-
negotiating with Suffolk, without the benefit of a construction-focused intermediary, appears to 
be leading to even more delays and costs.  And – at least so far as TriGate can see now – the 
Receiver currently is financing those delays and costs under an 18% facility.     

TriGate would like to work with the Receiver in finding a better way to manage these 
projects.  We do not understand “consulting” to be inconsistent with the Receiver’s fiduciary 
duty, but TriGate is happy to hear the Receiver’s concerns in more detail.  Certainly a workable 
solution is possible on that point. 

On our call last week you mentioned finding a role for TriGate to assist.  Let’s continue 
that discussion.  Too much time is wasting, and relief through the courts is a poor substitute for 
effective action on the worksite. 

 

Very truly yours, 

 
    Brian G. Selden 

cc: Joseph J. Wielebinski 
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August 20, 2021  

VIA EMAIL:  
KANDRASSY@SWELAWFIRM.COM 

Kyra Andrassy 
Smiley Wang-Ekvall, LLP 
3200 Park Center Drive, Suite 250 
Costa Mesa, CA 92626 

Re: SiliconSage Document and Information Request 

Dear Kyra: 

I am writing to follow up on my May 18, 2021 letters outlining TriGate’s information 
requests in the SiliconSage matter, as well as our several follow-up conversations. 

While TriGate was managing the projects at Almaden and Osgood, the Receiver from 
time to time provided to TriGate documents and information about the equity investors in the 
Receivership and related documents.  During a call among Adam Aultz, TriGate’s counsel Joe 
Wielebinski, the Receiver and you on April 19, the Receiver said that cooperation would 
continue.  TriGate memorialized its additional requests on April 21.  With very limited 
exceptions (e.g., certain documents related to Anibhav Gupta), TriGate did not receive any of the 
information requested in my May 18 letter. 

I therefore again request the following categories of information from the Receiver 
identified in my May 18 letter, along with two new categories as well.   

• List of all equity investors in the Receivership including entities and individual 
owners of such entities, if known;  
 

• List of all loans made to the Receivership entities including the name of the entities 
and individuals who made the loans; 
 

• List of people involved in fraudulent condo sales and loans (both entities and 
individuals); 
 

• All loan agreements, evidence of when money was wired, recording documents, etc.; 
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• All condo sale/financing agreements and all information on the flow of funds such as 

wiring instructions, whether through the title company or direct;  
 

• The documents produced by Old Republic Title Company; 
 

• The proposed treatment that each constituent is to receive from the Receiver in the 
estate; 
 

• All communications between SiliconSage and Old Republic Title Company; and 
 

• All communications between SiliconSage and Acres Capital. 
 

From our conversations, we understand that you are working on revisions to a non-
disclosure agreement that would allow you to provide TriGate with the Old Republic 
productions.  However, the Receiver has not committed to provide nor provided any other 
documents. 

We expect the Receiver to honor its prior commitment, which will save all parties and the 
estate unnecessary costs.  Indeed, TriGate’s interests are strongly aligned with the Receiver in 
rooting out fraud or other malfeasance that otherwise would prejudice the estate.  Conversely, if 
there are documents or information that the Receiver is unwilling or unable to share with 
TriGate, please let us know so that we can raise the issue with the Court. 

We look forward to a response. 

 

Very truly yours, 

 
Brian G. Selden 
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Murphy, Jr., Dennis F.

From: Kyra Andrassy <kandrassy@swelawfirm.com>
Sent: Wednesday, September 8, 2021 6:01 PM
To: Selden, Brian G.
Cc: David Kieffer; David Stapleton
Subject: FW: Osgood/Almaden
Attachments: Letter to Brian Selden re Document Request.PDF

** External mail ** 
 
Brian: 
 
Earlier today, when I was about to prepare a response to your August 20 letter, I realized that I had already prepared 
responses that I don’t think we’ve ever discussed.  Rather than send you the same letter, I’m forwarding our prior 
response along with an update. 
 
As you know, I received productions from Old Republic.  However, because of the volume of the files and the fact that 
many (if not most) of them contain confidential consumer information, in April, we entered into a confidentiality 
agreement with Old Republic where we agreed that the Receiver, his team and his professionals would have full access 
to the files but before filing any of them as part of a public record, we would redact the confidential information.  We 
also agreed not to disclose the confidential information (defined as person’s first name or initial and last name, in 
combination with one of the following:  (1) SSN, (2) birthdates, (3) driver’s license or state ID number; (4) credit card, 
debit card or bank account numbers, or (5) any pins or passwords that would give access to consumer financial records) 
to any third party unless we sought an appropriate court order protecting the confidentiality of the information prior to 
disclosure. 
 
I had a call with Old Republic last week and they will not agree to permit us to give you or Great American Insurance 
Company (the bond company on the hook for the deposits) full copies of the files.  So, we would need to either go 
through each of the hundreds of files and redact confidential information before producing it, or get a court order 
authorizing us to disclose it and protecting the information.  Both require additional expense. 
 
What we are doing instead is using the sales team to compile the purchase agreements, amendments, and deposit 
information for Osgood and Almaden and will share those files once we have them ready to go.  They started working on 
this today, I believe.  
 
As to the new requests for all communications between SiliconSage and Old Republic or Acres, based on experience with 
my own requests that David’s office do email searches, this is an expensive and cumbersome request that will take a 
couple people a number of days to provide and then more time to review for privilege.   If TriGate is willing to pay for 
that expense so that investors don’t have to bear the burden of it, we can discuss it. 
 
Kyra 
 
 
 

From: Kyra Andrassy  
Sent: Monday, May 24, 2021 1:22 PM 
To: Selden, Brian G. <bgselden@JonesDay.com> 
Cc: David Stapleton <david@stapletoninc.com> 
Subject: Osgood/Almaden 
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Brian: 
 
Please see the enclosed letters.   
 
Kyra 
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Kyra E. Andrassy 

Timothy W. Evanston 

Kraig C. Kilger 

Robert S. Marticello 

Sharon Oh‐Kubisch 

Michael L. Simon 

Evan D. Smiley 
(1966 ‐ 2017) 

Philip E. Strok 

Lei Lei Wang Ekvall 

3200 Park Center Drive, Suite 250 
Costa Mesa, California 92626 

Tel  714 445‐1000 
Fax 714 445‐1002      www.swelawfirm.com 

May 24, 2021 

VIA ELECTRONIC MAIL ONLY 
 
Brian Selden 
Jones Day 
Silicon Valley Office 
1755 Embarcadero Road 
Palo Alto, CA 94303 
E‐Mail: bgselden@jonesday.com 

 

 

Re:  SiliconSage Information Request 

Dear Brian: 

This letter responds to the document request in your letter dated May 18, 2021.  Although the 
Receiver has demonstrated a willingness to share non‐privileged documents related to the 
Osgood and Almaden project, the scope of the present request is not limited to those two 
entities and would require a significant amount of effort to compile, assuming production were 
even appropriate.  By request, the Receiver has the following concerns: 

Request  Concern/Objection 

1. List of all equity investors in the 
receivership, including entities and individual 
owners of the entities, if known. 

Investor privacy is a significant concern, and 
the Receiver has obtained Court approval to 
keep the list of the names of the investors 
and their contact information confidential.  
Moreover, this request is not limited to 
Osgood and Almaden but instead seeks this 
information as to each of the Receivership 
Entities.  We will share information related to 
the investors with notes signed by Osgood 
and Almaden, but are not comfortable 
producing a list of equity investors for all 
entities. 
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Request  Concern/Objection 

2.  List of all loans made to the Receivership 
Entities including the name of the entities 
and individuals who made the loans. 

This raises many of the same concerns as the 
first request, including that it is not limited to 
Almaden and Osgood.  The Receiver also 
does not maintain this list and would have to 
compile it, which would require a significant 
amount of work.  The Receiver is willing to 
share this information about the loans 
allegedly made to Osgood and Almaden, but 
does not believe further disclosure is 
appropriate. 

3.  List of people involved in fraudulent 
condo sales and loans (both entities and 
individuals). 

TriGate is in possession of all of the purchase 
agreements that we believe are disguised 
loans and we have not located any additional 
ones.  We are currently reviewing records 
and conducting an investigation on this issue 
and do not want to waive any attorney‐client 
or work product privilege.  Our intention is 
still to seek to recharacterize these so our 
interests are aligned. 

4.  All loan agreements, evidence of when 
money was wired, recording documents, etc. 

Again, this request relates to every entity, 
not just Almaden and Osgood.  I would 
assume that we are in possession of most of 
this information, but identifying every loan 
and locating responsive documents would be 
extremely cumbersome and expensive.  We 
see no basis for this request, although we are 
willing to produce this information with 
respect to Almaden and Osgood. 

5. All condo sale/financing agreements and 
all information on the flow of funds such as 
wiring instructions, whether through the title 
company or direct. 

We will work with Old Republic to produce 
the escrow files for Osgood and Almaden, 
but will need TriGate to agree in writing to 
certain confidentiality measures that we 
agreed to with Old Republic.  We first need 
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Request  Concern/Objection 

to expand our existing confidentiality 
agreement with Old Republic to permit our 
disclosure of these records to you. 

6. The documents produced by Old Republic 
Title Company. 

As with the fifth request, we will produce the 
escrow files for Osgood and Almaden, but 
will need to expand our current 
confidentiality agreement with Old Republic 
(to protect consumer privacy) and then will 
need TriGate to agree in writing to certain 
confidentiality measures to avoid disclosure 
of confidential consumer information that 
may be contained in the production.  

7.  The proposed treatment that each 
constituent is to receive from the Receiver in 
the estate. 

This request is premature. 

 

We believe that this compromise is reasonable based on the present status of the case and 
avoids a dispute over the appropriateness of the request, whether TriGate could issue a 
subpoena to the Receiver, and whether the Receiver would have to respond given the Barton 
doctrine.   It also enables the Receiver and his team to keep their focus on administering assets, 
which benefits everyone. 

  Very truly yours, 
 
SMILEY WANG‐EKVALL, LLP 
 
 
 
Kyra E. Andrassy 

cc:  David Stapleton 
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Brian G. Selden (State Bar No. 261828) 
bgselden@jonesday.com 
JONES DAY 
1755 Embarcadero Road 
Palo Alto, CA  94303 
Telephone: +1.650.739.3939 
Facsimile: +1.650.739.3900 

 
Dennis F. Murphy, Jr. (State Bar No. 301008) 
dennismurphy@jonesday.com 
JONES DAY 
555 California Street, 26th Floor 
San Francisco, CA  94104 
Telephone: +1.415.626.3939 
Facsimile: +1.415.875.5700 

Attorneys for Creditors 
TRIGATE ALMADEN PE INVESTOR, LLC and 
TRIGATE FREMONT PE INVESTOR, LLC 
 

 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

v. 

SILICONSAGE BUILDERS, LLC aka 
SILICON SAGE BUILDERS and SANJEEV 
ACHARYA, 

Defendants. 

Case No. 3:20-cv-09247-SI 

DECLARATION OF JIM 
PRITCHARD IN SUPPORT OF 
TRIGATE PARTIES’ OMNIBUS 
RESPONSE TO RECEIVER’S 
SECOND QUARTERLY REPORT 
AND PARTIAL OPPOSITION TO 
THE SECOND INTERIM FEE 
APPLICATION AND TO COUNSEL 
FOR RECEIVER’S APPLICATION 
FOR ALLOWANCE OF FEES AND 
COSTS 

Date:  October 1, 2021 
Time:  10:00 a.m. 
Crtrm:  1 – 17th Floor (via Zoom) 
Judge:  Hon. Susan Illston 
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I, Jim Pritchard, declare as follows: 

1. I am the founder and president of Pritchard Associates, Inc. (“Pritchard 

Associates”) based in Dallas, Texas.  I make this declaration in support of TriGate’s Response to 

Receiver’s Second Quarterly Report and Second Interim Fee Application and to Counsel for 

Receiver’s Application for Allowance of Fees and Costs.  The following is based on my personal 

knowledge, and if called as a witness, I could and would testify competently thereto. 

2. Pritchard Associates is an owner’s representative firm providing full-service 

commercial construction project management staffed by registered architects and engineers, 

construction experts, financing professionals, and experienced project administrators.  It has 

managed projects in nearly 300 cities and 35 states, including California.  I have managed more 

than 100 projects personally. 

3. Pritchard Associates was hired by TriGate Capital, LLC (“TriGate”) to advise on 

the management of certain construction projects referred to as Almaden and Osgood during the 

Fall and Winter 2020 and into 2021. 

4. Our team’s involvement of the projects increased significantly following notice of 

default letters sent by TriGate in November and December 2020 to SiliconSage Builders, 

particularly after TriGate took control of the projects in late December 2020. 

5. At that time, construction was halted, but we were working to recommence as soon 

as possible assuming the funding of the projects continued. 

6. At the time, assuming funding continued, it was our view that Osgood could have 

been completed in May 2021 and Almaden in August 2021. 

7. During our time on the project, we identified mold issues at Osgood.  This is not 

uncommon for projects that are halted and mold issues often can get worse the longer a project 

remains halted.  My projection of a May 2021 completion date for Osgood includes remediation 

of mold as it existed at that time. 

8. Based on my experience, it appears that the change in management and control of 

the projects caused delays that exacerbated the mold issues.  This delay also increased costs as 

construction costs have continued to go up during the pandemic. 
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9. Based on my prior experience with construction delays on projects, the projects are 

in a worse position now in terms of costs and timing issues than if TriGate and Prichard 

Associates had continued to manage the projects. 

I declare under penalty of perjury under the laws of the United States of America that the 

foregoing is true and correct.  Executed this 10th day of September 2021 in Dallas County, Texas. 

   
     _______________________________ 
      Jim Pritchard 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SECURITIES AND EXCHANGE 
COMMISSION, 

Plaintiff, 

v. 

SILICONSAGE BUILDERS, LLC aka 
SILICON SAGE BUILDERS and SANJEEV 
ACHARYA, 

Defendants. 

Case No. 3:20-cv-09247-SI 

[PROPOSED] ORDER REGARDING 
TRIGATE PARTIES’ OMNIBUS 
RESPONSE TO RECEIVER’S 
SECOND QUARTERLY REPORT 
AND PARTIAL OPPOSITION TO 
THE SECOND INTERIM FEE 
APPLICATION AND TO COUNSEL 
FOR RECEIVER’S APPLICATION 
FOR ALLOWANCE OF FEES AND 
COSTS 

Date:  October 1, 2021 
Time:  10:00 a.m. 
Crtrm:  1 – 17th Floor (via Zoom) 
Judge:  Hon. Susan Illston 
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The Receiver’s Second Quarterly Report (Dkt. 173) and Second Interim Fee Application 

for the Period From April 1, 2021 Through June 30, 2021 (Dkt. 175) and counsel for the 

Receiver’s Application for Allowance of Fees and Costs for the Period From April 1, 2021 to 

June 30, 2021 (Dkt. 174) all came on for regular hearing on October 1, 2021.  Creditors TriGate 

Almaden PE Investor, LLC and TriGate Fremont PE Investor, LLC (together “TriGate”) filed an 

omnibus response and partial opposition to all three matters before the Court. 

Having read and considered TriGate’s response, the supporting declarations and exhibits 

attached thereto, the Proposed Order, the pleadings and records on file in this action, and all other 

papers filed by the parties, the Receiver, creditors, interested parties, and others in support of and 

in opposition to the three matters before the Court, as well as the oral arguments of counsel at the 

hearing, and good cause appearing therefore, 

IT IS HEREBY ORDERED as follows: 

The Receiver is ordered to supplement his Second Quarterly Report by [October 8, 2021] 

as to the entities 1821 Almaden, LLC (“Almaden”) and Osgood, LLC (“Osgood”) (collectively, 

the “Projects”).  The supplemental report should include, at a minimum, (i) the anticipated 

completion date for each Project, (ii) an explanation of the current status and terms of any 

financing agreement between the Receiver and Acres or any other lender for the Projects, 

(iii) verifiable and supported explanations for the increased costs identified in the Second 

Quarterly Report, including an explanation of the portion of the costs that are “overhead,” “soft 

costs” and interest.  Approval of the Receiver’s and counsel for the Receiver’s fees submission 

for fees related to those entities is deferred until the supplemental report is filed and approved.  

All parties, creditors, interested parties, and other persons or entities may file a response or 

opposition to the Receiver’s supplemental report by [October 15].  The Receiver may make a 

reply submission by [October 22].  

The Receiver also is ordered to provide TriGate with access to the documents and 

information requested in Sections III.B and IV of TriGate’s Omnibus Response, including 

without limitation communications between SiliconSage and Acres or any other lender related to 

the Projects, communications between the Receiver and Acres or any other lender related to the 
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Projects, and between any party and Old Republic title insurance company.  Provided that 

TriGate first enters into an appropriate non-disclosure agreement on terms no less restrictive than 

the terms of the current non-disclosure agreement between Old Republic and the Receiver, the 

Receiver shall make available to TriGate all documents in its possession received from or related 

to communications with Old Republic and concerning the Projects.   

The Court will conduct an approval hearing for the Receiver’s Supplemental Second 

Quarterly Report within [30 days following the date on which the Receiver makes the documents 

described above available to TriGate].     

 

SO ORDERED. 
 
Dated: _______________________  ___________________________________ 
      HON. SUSAN ILLSTON 
      UNITED STATES DISTRICT JUDGE 
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