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SMILEY WANG-EKVALL, LLP 
Kyra E. Andrassy, State Bar No. 207959 
kandrassy@swelawfirm.com 
Michael L. Simon, State Bar No. 300822 
msimon@swelawfirm.com 
Timothy W. Evanston, State Bar No. 319342 
tevanston@swelawfirm.com 
3200 Park Center Drive, Suite 250 
Costa Mesa, California 92626 
Telephone: 714 445-1000 
Facsimile: 714 445-1002 
 
Counsel for David Stapleton, Receiver 
 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

 

SECURITIES AND EXCHANGE 
COMMISSION, 
 

Plaintiff, 
 

v. 
 
SILICONSAGE BUILDERS, LLC aka 
SILICON SAGE BUILDERS and 
SANJEEV ACHARYA, 
 

Defendants. 
 

 Case No. 3:20-cv-09247-SI 
 
NOTICE OF MOTION AND MOTION OF 
RECEIVER, DAVID STAPLETON, FOR 
ORDER: 
 
(1) APPROVING SALE OF REAL 
PROPERTY OWNED BY SAGE AT 
IRVINGTON, LLC, FREE AND CLEAR 
OF LIENS AND INTERESTS; 
 
(2) APPROVING A FORBEARANCE 
AGREEMENT; AND 
 
(3) AUTHORIZING OSGOOD, LLC, TO 
ENTER INTO A WAREHOUSE LEASE; 
DECLARATIONS OF DAVID 
STAPLETON AND JEFF AGUILAR IN 
SUPPORT THEREOF 
 
[Memorandum of Points and 
Authorities and Supporting 
Declarations Filed Separately] 
 
Date: November 19, 2021 
Time: 10:00 a.m. 
Crtrm.: 1 – 17th Floor (hearing via Zoom) 
Judge: Susan Illston 
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TO THE HONORABLE SUSAN ILLSTON, SENIOR DISTRICT JUDGE, AND ALL 

PARTIES IN INTEREST: 

PLEASE TAKE NOTICE that on November 19, 2021, at 10:00 a.m., the Court is 

scheduled to hold a hearing on the motion (the "Motion") of David Stapleton, the Court-

appointed receiver (the "Receiver"), for an order in aid of the receivership approving a 

sale of real property owned by Sage at Irvington, LLC, and located at 42021 Osgood Rd. 

and 41965 Osgood Rd., Fremont, CA (APNs 525-0339-003-02 and 525-0339-002-02) 

(the "Property") free and clear of liens, claims, and interests.  As part of the sale, the 

Motion seeks approval of a forbearance agreement with the holder of the deed of trust 

against the Property, Osgood Washington Holding Company, to modify its interest rate 

and give it relief from the Order on Plaintiff Securities and Exchange Commission's 

Motion for Appointment of Receiver effective July 1, 2022, if the Property is not sold by 

June 30, 2022.  In addition, the Motion seeks an order expunging two notices of lis 

pendens recorded by Vayam Investments.  The Motion also seeks authority for Osgood, 

LLC, to enter into a lease for a warehouse located on the Property that does not require 

the payment of any rent until 2023. 

Unless the Court issues an order in advance of the hearing, the Court will be 

conducting the hearing by Zoom, and instructions for appearing at the hearing will be 

posted approximately two days prior to the hearing.  Pursuant to Local Rule 7-3(a), any 

written opposition to the relief sought in the Motion must be filed with the Court 

and served on counsel for the moving party by no later than fourteen (14) days 

after the filing of this Motion, which is occurring on October 15, 2021. 

Concurrently with this Motion, the Receiver is filing his Memorandum of Points and 

Authorities in support of the Motion and the supporting declarations of Jeff Aguilar and 

David Stapleton (together, the "Memorandum").  The Motion and the Memorandum are 

being served by mail on all parties with a lien or interest in the preliminary title report for 

the Property.  Pursuant to the order limiting notice in this case, both the Motion and the 
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Memorandum are being made available on the website for this receivership, which is 

www.siliconsagereceivership.com, or by contacting proposed counsel for the Receiver at 

kandrassy@swelawfirm.com.  The following describes the relief sought in this Motion: 

 

I. The Receiver Has Accepted an Offer to Purchase the Real Property Owned 

by Sage at Irvington 

Sage at Irvington is one of the Receivership Entities and it owns the Property, 

which is zoned for multi-family residential use.  There is a warehouse located on the 

Property that is being used by Osgood, LLC, a related entity and one of the Receivership 

Entities, for storage of construction equipment and materials for its neighboring 

condominium project.   

After a number of months of marketing the Property, the Receiver has accepted an 

offer to purchase the Property from MidPen Housing Corporation (the "Buyer") for 

$13,500,000.  The Buyer has completed due diligence and escrow is holding a deposit of 

$1,000,000  The sale is to be "as is, where is" and without any representations or 

warranties and free and clear of all liens and interests.  The closing is to occur by the 

later of fifteen days from the conclusion of due diligence or fifteen days from the entry of 

an order by this Court approving the sale.   

In order to accomplish this sale, the Receiver retained Jeff Aguilar of CBRE (the 

"Broker").  Pursuant to the listing agreement, the Broker is entitled to a sales commission 

of $175,000 because there is no cooperating broker.  In the attached declaration of Jeff 

Aguilar, he details the marketing efforts that resulted in the proposed sale and why he 

believes that the proposed sale is the highest and best offer that will be received.  In 

summary, there was a May 21, 2021, deadline for the submission of bids.  On or before 

that deadline, seven bids were received, all of them from residential developers intending 

to re-entitle the Property.  The offer from the Buyer was determined to be the best 

because it was prepared to close quickly, rather than waiting for entitlements. 
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A. In Order to Maximize the Sale Proceeds, the Receiver Has Reached an 

Agreement with the Lienholder 

There is one lien against the Property and two lis pendens related to an action 

brought by an investor.  Osgood Washington Holding Company ("Osgood Lender") is the 

holder of the first priority deed of trust (the "Osgood Lender Deed of Trust").  As of the 

date that the Receiver was appointed, the Osgood Lender was owed principal of 

$8,275,000 on the note secured by the Osgood Lender Deed of Trust and the debt was 

accruing interest at the default rate of 22.75%.  The Receiver has reached an agreement 

with the Osgood Lender regarding this obligation, subject to the approval of the Court.  

The Osgood Lender has conditionally agreed to reduce the post-receivership interest to 

the following rates: 

• From February 10, 2021, through August 31, 2021, interest accrues at 

15.25% per annum 

• From September 1, 2021, through January 31, 2022, interest accrues at 

16.75% per annum 

• From February 1, 2022, through June 30, 2022, interest accrues at 17.75% 

per annum. 

If the Property is not sold by June 30, 2022, then the Osgood Lender will have 

relief from the Receivership Order effective July 1, 2022.  The Forbearance Agreement is 

still being documented and will be filed with the Court shortly. 

With respect to the lis pendens, prior to the receivership, Vayam Investments, an 

investor in both SiliconSage Fund I, LLC, a Delaware limited liability company (Series) – 

Series 2 (SSF1-2) and SiliconSage Fund I, LLC, a Delaware limited liability company 

(Series) – Series 3 (SSF1-3), filed an action against Sanjeev Acharya and a number of 

Receivership Entities, including Sage at Irvington, SSF1-2 and SSF1-3, alleging that the 

conveyance by SSF1-2 and SSF-3 of property to different Receivership Entities were 

fraudulent transfers.  With respect to Sage at Irvington, Vayam Investments alleged that 

SSF1-3 was formed to acquire, own and develop the Property and was to hold title until it 

Case 3:20-cv-09247-SI   Document 205   Filed 10/15/21   Page 4 of 10



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

2888313.1  4 NOTICE AND MOTION 
 

S
M

IL
E

Y
 W

A
N

G
-E

K
V

A
LL

, L
LP

 
32

00
 P

ar
k 

C
en

te
r 

D
riv

e,
 S

ui
te

 2
5

0 
C

os
ta

 M
es

a,
 C

al
ifo

rn
ia

 9
26

26
 

T
el

  7
14

 4
45

-1
00

0 
 •

  F
ax

 7
14

 4
45

-1
00

2
 

obtained a tentative map to develop the Property into 70 condos and 70 apartments.  The 

complaint contained a fraudulent transfer cause of action against Sage at Irvington that 

sought to avoid SSF1-3's conveyance of the Property to it.  Because of the fraudulent 

transfer allegation, Vayam Investments recorded two notices of pendency of action that 

are now a cloud upon the Property's title.    

B. There Is Value to Administering the Property 

The administration of the Property has significant value for the receivership estate, 

as follows: 

Purchase Price: $13,500,000 
 

Less Broker's Commission <$175,000> 
 
 

Less Estimated Costs of 
Sale of .5% 

<$67,500> 
 
 

Less total property taxes <$420,284> 
 

Less Estimated Amount 
Due to the Osgood Lender 

<$10,312,422> 
 

Net remaining after 
payment of the foregoing 
 

$2,524,794 

These figures are estimated as of December 31, 2021, although the sale is expected to 

close sooner than that. 

C. The Buyer Has Agreed to Lease the Warehouse to Osgood, LLC 

Next door to the Property, Osgood, LLC, one of the Receivership Entities, is 

building a condominium project.  It has been using a warehouse located on the Property 

for storage of materials and equipment being used in construction.  Because that project 

is ongoing for a few more months, the Receiver negotiated with the Buyer to lease the 

warehouse to Osgood, LLC, until it no longer requires its use.  Through December 2022, 

the Buyer has agreed not to charge Osgood, LLC, rent for the use of the warehouse.  

Were Osgood, LLC, to require the warehouse after that date, rent of $25,000 a month 
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would be due.  However, the Receiver anticipates that Osgood's need for the warehouse 

will end long before that occurs.  

 

II. RELIEF REQUESTED 

Based on the foregoing, the Receiver requests that the Court enter an order: 

(1) Granting the Motion; 

(2) Authorizing the Receiver is authorized to enter into the Purchase 

Agreement and approving the provisions of the Purchase Agreement; 

(3) Authorizing the Receiver to enter into the Osgood Lender Forbearance 

Agreement with the Osgood Lender and approving its terms; 

(4) Providing that if the Receiver does not close a sale of the Property by June 

30, 2022, then the Osgood Lender will be deemed to have been granted relief from the 

Order on Plaintiff Securities and Exchange Commission's Motion for Appointment of 

Receiver effective as of July 1, 2021, to exercise its state law remedies against the 

Property; 

(5)  Authorizing the Receiver to sell the Property to the Buyer for $13,500,000 

pursuant to the terms and conditions of the Purchase Agreement, with the sale "as-is, 

where-is" basis, without representations or warranties of any kind; 

(6) Providing that the sale of the Property to the Buyer is free and clear of all 

liens, claims and interests, including liens, claims, and interests not of record, including 

without limitation the following: 

(a) The lien of Osgood Washington Holding Company, LLC, recorded on 

April 23, 2019 as Document No. 2019-73118, as amended by a document recorded on 

September 20, 2019, as Document No. 2019-188744; and 

(b) Any interest of Vayam Investments, a California limited partnership; 

(7) The Notices of Pending Action recorded as Document No. 202-215405 on 

August 31, 2020, and Document No. 2020222953 on September 4, 2020, are deemed 

expunged upon entry of this Order;  

Case 3:20-cv-09247-SI   Document 205   Filed 10/15/21   Page 6 of 10
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(8) Authorizing the Receiver to pay the following from escrow: 

(a) The costs of sale, including the Broker's commission; 

(b) Property taxes, including delinquent taxes, penalties, late fees, and 

any assessments collected with current taxes; and 

(c)  The obligation owing to the Osgood Lender, recorded on April 23, 

2019, as Document No. 2019-73118, pursuant to the terms of the Osgood Lender 

Forbearance Agreement; 

(9) Providing that any licensed title insurer and the Buyer are authorized to rely 

on this Order as authorizing the Receiver to transfer legal title to the Property free and 

clear of all liens; 

(10) Authorizing Osgood, LLC, to enter into the Warehouse Lease with MP 

Irvington LLC that is attached as Exhibit 5 to the Motion; and 

(11) Authorizing the Receiver to take any and all actions reasonably necessary 

to consummate the sale of the Property.  

 

DATED:  October 15, 2021 Respectfully submitted, 
 
SMILEY WANG-EKVALL, LLP 

 
 
 
 By: /s/ Kyra E. Andrassy 
 KYRA E. ANDRASSY 

Counsel for David Stapleton, Receiver 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, DISTRICT COURT, NORTHERN DISTRICT 

At the time of service, I was over 18 years of age and not a party to this action.  I 
am employed in the County of Orange, State of California.  My business address is 3200 
Park Center Drive, Suite 250, Costa Mesa, CA 92626. 

On 10/15/2021, I served true copies of the following document(s) described as 
NOTICE OF MOTION AND MOTION OF RECEIVER, DAVID STAPLETON, FOR ORDER: (1) APPROVING SALE OF 
REAL PROPERTY OWNED BY SAGE AT IRVINGTON, LLC, FREE AND CLEAR OF LIENS AND INTERESTS; (2) 
APPROVING A FORBEARANCE AGREEMENT; AND (3) AUTHORIZING OSGOOD, LLC, TO ENTER INTO A 
WAREHOUSE LEASE; DECLARATIONS OF DAVID STAPLETON AND JEFF AGUILAR IN SUPPORT THEREOF 
on the interested parties in this action as follows:  

SEE ATTACHED SERVICE LIST 

(X) (BY COURT VIA NOTICE OF ELECTRONIC FILING (“NEF”) – Pursuant to United 
States District Court, Central District of California, Local Civil Rule 5-3, the foregoing 
document will be served by the court via NEF and hyperlinked to the document. On 
10/15/2021, I checked the CM/ECF docket for this case and determined that the 
aforementioned person(s) are on the Electronic Mail Notice List to receive NEF 
transmission at the email address(es) indicated. 
(X) (BY U.S. MAIL).  I enclosed the document(s) in a sealed envelope or package and 
placed the envelope for collection and mailing, following our ordinary business practices.  
I am readily familiar with the practice of  Smiley Wang-Ekvall, LLP for collecting and 
processing correspondence for mailing.  On the same day that correspondence is placed 
for collection and mailing, it is deposited in the ordinary course of business with USPS in 
a sealed envelope with postage fully prepaid.  I am a resident or employed in the county 
where the mailing occurred.  The envelope was placed in the mail at Costa Mesa, 
California. 
( ) (BY E-MAIL). By scanning the document(s) and then e-mailing the 
resultant pdf to the e-mail address indicated above per agreement. Attached to 
this declaration is a copy of the e-mail transmission. 
( ) (BY FACSIMILE). I caused the above-referenced documents to be 
transmitted to the noted addressee(s) at the fax number as stated. Attached to this 
declaration is a "TX Confirmation Report" confirming the status of transmission. 
Executed on ____________, at Costa Mesa, California. 
( )  STATE I declare under the penalty of perjury under the laws of the State of 
California that the above is true and correct. 
 
(X) FEDERAL I declare that I am employed in the office of a member of the bar 
of this court at whose direction the service was made. 
 

Executed on October 15, 2021, at Costa Mesa, California. 

 /s/ Lynnette Garrett 
 Lynnette Garrett 
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SERVICE LIST 
 

BY COURT VIA NOTICE OF ELECTRONIC FILING (“NEF”): 
 
 Kyra Elizabeth Andrassy 

kandrassy@swelawfirm.com,jchung@swelawfirm.com,lgarrett@swelawfirm.com,gcruz@swelawfirm.com 
 Leslie Aileen Baxter 

lbaxter@blglegal.net 
 Tamar M. Braz 

brazt@sec.gov 
 Susan Scott Davis 

sdavis@coxcastle.com 
 Detail Construction & Waterproofing, Inc. 

sjs@dslaw.net 
 David B. Draper 

ddraper@terra-law.com 
 Robert Paul Goe 

rgoe@goeforlaw.com,kmurphy@goeforlaw.com 
 Mitchell Bruce Greenberg 

mgreenberg@abbeylaw.com,mmeroney@abbeylaw.com 
 John Henry Hemann 

jhemann@cooley.com,mnarvaez@cooley.com 
 Douglas Dalton Hughmanick 

dhughmanick@terra-law.com 
 Monique Jewett-Brewster 

mjb@hopkinscarley.com,eamaro@hopkinscarley.com 
 Charles F. Johnisee 

lbaxter@blglegal.net 
 Edward Arthur Kraus 

ekraus@svlg.com,keb@svlg.com,edn@svlg.com,amt@svlg.com 
 Amy Jane Longo 

longoa@sec.gov,simundacc@sec.gov,irwinma@sec.gov 
 James Alan McDaniel 

jmcdaniel@terralaw.com,dhawes@terralaw.com 
 Hal Mark Mersel 

mark.mersel@bclplaw.com,theresa.macaulay@bclplaw.com 
 Dennis Francis Murphy 

dennismurphy@jonesday.com 
 Walker Samuel Newell 

wnewell@cooley.com,efiling-notice@ecf.pacerpro.com,avera@cooley.com 
 Randy Phillip Orlik 

rorlik@coxcastle.com 
 Brian Andrew Paino 

bpaino@mcglinchey.com,irvineECF@mcglinchey.com 
 Parkview Financial REIT LP 

paul@parkviewfinancial.com 
 Marie Gisele Quashnock 

marie@aqalegal.com,rosa@aqalegal.com,legalassistant@aqalegal.com 
 Meena Sathappan, TTE 

mjb@hopkinscarley.com 
 Joshua Louis Scheer 

jscheer@scheerlawgroup.com,jscheer@ecf.courtdrive.com 
 Brian G. Selden 

bgselden@jonesday.com,mreyes@jonesday.com 
 Michael Raymond Sew Hoy 

sewhoym@sec.gov 
 Steven Jude Sibley 

sjs@dslaw.net 
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BY U.S. MAIL: 
 
Senior District Judge Susan Illston 
United States District Court 
Office of the Clerk 
450 Golden Gate Ave, 16th Floor 
San Francisco, CA 94102 

George Eshoo, Esq. 
Law Offices of George P. Eshoo 
& Associates 
702 Marshall St., Suite 500 
Redwood City, CA 94063 
 

Osgood Washington Holding 
Company, LLC 
c/o Saul Rostamian 
Sheppard Mullin 
1901 Avenue of the Stars, Suite 
1600 
Los Angeles, CA 90067 
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